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A BILL TO BE ENTITLED

AN ACT

relating to the continuation of the Texas Department of Labor and
Standards under the new name, the Texas Department of Licensing and
Regulation, and to the administration and functions of that
department; providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

ARTICLE 1. DEPARTMENT OF LICENSING AND REGULATION

SECTION 1.01. The Revised Statutes are amended by adding

Title 132A to read as follows:

TITLE 132A. TEXAS DEPARTMENT OF LICENSING AND REGULATION

Art. 9100. DEPARTMENT OF LICENSING AND REGULATION

Sec. 1. DEFINITIONS. In this article:

(1) "Commission" means the Texas Commission of

Licensing and Regqulation.

(2) "Commissioner" means the commissioner of licensing

and regulation.

(3) "Department" means the Texas Department of

Licensing and Requlation.

Sec. 2. DEPARTMENT; STRUCTURE. (a) The Texas Department of

Licensing and Regulation is the primary state agency responsible

for oversight of businesses, industries, general trades, and

occupations regulated by this state as assigned to the department

by the legislature.

(b) The department is governed by the Texas Commission of
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Licensing and Regulation and the commissioner of licensing and

regqulation.

Sec. 3. COMMISSION. (a) The commission is composed of six

members appointed by the governor with the advice and consent of

the senate.

(b) Appointments to the commission shall be made without

regard to the race, color, handicap, sex, religion, age, or

national origin of the appointees.

(c) A member of the commission is not 1liable in a civil

action for any act performed in good faith in the execution of

duties as a commission member.

(d) The commission is subject to the open meetings law,

Chapter 271, Acts of the 60th Legislature, Regular Session, 1967

(Article 6252-17, Vernon's Texas Civil Statutes), and the

Administrative Procedure and Texas Register Act (Article 6252-13a,

Vernon's Texas Civil Statutes).

Sec. 4. APPLICATION OF SUNSET ACT. The commissi&n and the

department are subject to the Texas Sunset Act (Chapter 325,

Government Code). Unless continued in existence as provided by

that Act, the commission and the department are abolished September

1, 2001.

Sec. 5. PUBLIC MEMBERSHIP. All members of the commission

must be representatives of the general public. A person is not

eligible for appointment as a member of the commission if the

person or the person's spouse:

(1) is registered, certified, or 1licensed by the

department;
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(2) is employed by or participates in the management

of a business entity or other organization requlated by the

department or receiving funds from the department;

(3) owns or controls, directly or indirectly, more

than a 10 percent interest in a business entity or other

organization regulated by the department or receiving funds from

the department; or

(4) uses or receives a substantial amount of tangible

goods, services, or funds from the department, other than

compensation or reimbursement authorized by law for commission

membership, attendance, or expenses.

Sec. 6. MEMBERSHIP AND EMPLOYEE RESTRICTIONS. (a) An

officer, employee, or paid consultant of a Texas trade association

in a field regulated by the department may not be a member of the

commission or an employee of the department who is exempt from the

state's position classification plan or is compensated at or above

the amount prescribed by the General Appropriations Act for step 1,

salary group 17, of the position classification salary schedule.

(b) A person who is the spouse of an officer, manager, or

paid consultant of a Texas trade association in a field regulated

by the department may not be a commission member and may not be an

employee who 1is exempt from the state's position classification

plan or is compensated at or above the amount prescribed by the

General Appropriations Act for step 1, salary group 17, of the

position classification salary schedule.

(c) A person may not serve as a member of the commission or

act as the general counsel to the commission if the person is
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required to register as a lobbyist under Chapter 305, Government

Code, because of the person's activities for compensation on behalf

of a profession related to the operation of the commission.

(d) For the purposes of this section, a Texas trade

association is a nonprofit, cooperative, and voluntarily joined

association of business or professional competitors in this state

designed to assist its members and its industry or profession in

dealing with mutual business or professional problems and in

promoting their common interest.

Sec. 7. TERMS; VACANCY. (a) Members of the commission hold

office for staggered terms of six years. Two members' terms expire

February 1 of each odd-numbered year.

(b) If a vacancy occurs during a term, the governor shall

appoint a replacement to fill the unexpired part of the term.

Sec. 8. OFFICERS. The commission shall elect one of its

members as chairman. The chairman serves in that capacity for two

years. The chairman has a vote on all matters before the

commission.

Sec. S. REMOVAL OF COMMISSION MEMBERS. (a) It is a ground

for removal from the commission if a member:

(1) does not have at the time of appointment the

qualifications required for appointment to the commission;

(2) does not maintain during service on the commission

the qualifications required for appointment to the commission;

(3) wviolates a prohibition established by Section 6 of

this article;

(4) cannot discharge the member's duties for a

71R1066 PBS-D 4



0o 2 o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

‘substantial part of the term for which the member is appointed

because of illness or disability; or

(5) is absent from more than half of the regularly

scheduled commission meetings that the member is eligible to attend

during a calendar year unless the absence is excused by majority

vote of the commission.

(b) The validity of an action of the commission is not

affected by the fact that it is taken when a ground for removal of

a commission member exists.

(c) If the commissioner has knowledge that a potential

ground for removal exists, the commissioner shall notify the

chairman of the commission of the ground. The chairman shall then

notify the governor that a potential ground for removal exists.

Sec. 10. COMPENSATION. A member of the commission may not

receive compensation for serving on the commission. A member is

entitled to reimbursement for actual and necessary expenses

incurred in performing functions as a member of the commission,

subject to any applicable limitation on reimbursement provided by

the General Appropriations Act.

Sec. 11. MEETINGS. (a) The commission shall meet at least

once in each quarter of the calendar year.

(b) The commission may meet at other times at the call of

the chairman or as provided by the rules of the commission.

Sec. 12. GENERAL POWERS AND DUTIES OF COMMISSION. (a) The

commission shall supervise the commissioner's administration of the

department and shall formulate policy objectives for the

department.
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(b) The commission shall approve the operating budget of the

department and the department's requests for legislative

appropriations.

(c) The commission may adopt rules as necessary for its own

procedures.

(d) The commission shall provide to its members and

employees, as often as necessary, information regarding their

qualifications for office or employment under this article and

their responsibilities under applicable laws relating to standards

of conduct for state officers or emplovyees.

(e) The commission shall develop and implement policies that

clearly define the respective responsibilities of the commission,

the commissioner, and the staff of the department.

(f) The commission shall set the fees for licenses,

registrations, certificates, and permits issued by the

commissioner; license, registration, certificate, and permit

renewals and late renewals; examinations; and all other authorized

fees for programs or activities administered by the department.

The commission shall set the fees in amounts that are reasonable

and necessary to cover the costs of administering those programs or

activities.

(g) The commission may adopt a system under which licenses,

registrations, certificates, or permits expire on various dates

during the yeér and may provide for a renewal period that exceeds

12 months. The commission shall notify a person regulated by the

department of the impending expiration of the person's license,

registration, certificate, or permit.
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(h) The commissioner shall develop cost management

procedures that enable the commission to determine with reasonable

accuracy the cost to the department of each program and activity

for which a fee is charged.

(i) The commission may assess administrative penalties and

issue orders relating to the imposition of those penalties as

provided by Section 17 of this article.

Sec. 13. COMMISSIONER. (a) The commission shall appoint an

executive director for the department, whose title is commissioner

of licensing and regulation. The commissioner shall perform duties

as assigned by the commission or specified by law.

(b) The commissioner serves for a term of one year expiring

on  March 1. A commissioner is eligible for reappointment by the

commission. If a vacancy occurs during a term, the commission

shall appoint a replacement to fill the unexpired part of the term.

(c) The commissioner is responsible for the administration

and enforcement of all programs of the department. The

commissioner shall issue the licenses, registrations, certificates,

and permits authorized by those programs and shall prescribe any

necessary forms.

(d) The commissioner by rule may provide for prorating the

fees set by the commission for the initial issuance of a license,

registration, certificate, or permit, so that a person regulated by

the department pays only that portion of the applicable fee that is

allocable to the number of months during which the 1license,

registration, certificate, or permit is wvalid.

(e) The commissioner shall file annually with the governor

71R1066 PBS-D 7
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and the presiding officer of each house of the legislature a

complete and detailed written report accounting for all funds

received and disbursed by the commission during the preceding

fiscal year. The annual report must be in the form and reported in

the time provided by the General Appropriations Act.

Sec. 14. RULES. (a) The commissioner shall adopt rules as

necessary to implement this article and other laws establishing

programs regulated by the department. Rules adopted by the

commissioner are subject to the Administrative Procedure and Texas

Register Act (Article 6252-13a, Vernon's Texas Civil Statutes).

(b) The commissioner may not adopt rules restricting

competitive bidding or advertising by a person regulated by the

department except to prohibit false, misleading, or deceptive

practices by that person.

(c) The commissioner may not include in the rules to

prohibit false, misleading, or deceptive practices by a person

regulated by the department a rule that:

(1) restricts the use of any advertising medium;

(2) restricts the person's personal appearance or the

use of the person's voice in an advertisement;

(3) relates to the size or duration of an

advertisement used by the person; or

(4) restricts the use of a trade name in advertising

by the person.

Sec. 15. PERSONNEL. (a) The commissioner may employ

persons to perform the work of the department and may prescribe

their duties and compensation, subject to commission approval of
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the budget and in accordance with personnel policies adopted by the

commission. Subject to those policies, the commissioner may remove

any employee.

(b) The commissioner or the commissioner's designee shall

develop an intra-agency career ladder program. The program shall

require intra-agency postings of all nonentry level positions

concurrently with any public posting.

(c) The commissioner or the commissioner's designee shall
I

develop a system of annual performance evaluations. All merit . pay

for department employees must be based on the system established

under this subsection.

(d) The commissioner or the commissioner's designee shall

prepare and maintain a written policy statement to assure

implementation of a program of equal employment opportunity under

which all personnel transactions are made without regard to race,

color, handicap, sex, religion, age, or national origin. The

policy statement must include:

(1) personnel policies, including policies related to

recruitment, evaluation, selection, appointment, training, and

promotion of personnel;

(2) a comprehensive analysis of the department work

force that meets federal and state guidelines;

(3) procedures by which a determination can be made of

significant underuse in the department work force of all persons

for whom federal or state guidelines encourage a more equitable

balance; and

(4) reasonable methods to appropriately address those

71R1066 PBS-D 9
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areas of significant underuse.

(e) A policy statement prepared under Subsection (d) must

cover an annual period, be updated at least annually, and be filed

with the governor's office.

(f) The governor's office shall deliver a biennial report to

the legislature based on the information received under Subsection

(e). The report may be made separately or as a part of other

biennial reports made to the legislature.

Sec. 16. PUBLIC INTEREST INFORMATION AND COMPLAINTS. (a)

The department shall prepare information of public interest

describing the functions of the commission and department and the

procedures by which complaints are filed with and resolved by the

commission or department. The department shall make the

informétion available to the public and appropriate state agencies.

(b) The commissionmer by rule shall establish methods by

which consumers and service recipients are notified of the name,

mailing address, and telephone number of the department for the

purpose of directing complaints to the department. The department

may provide for that notification:

(1) on each registration form, application, or written

contract for services of an individual or entity regulated by the

department;

(2) on a sign prominently displaved in the place of

business of each individual or entity regqulated by the department;

or

(3) in a bill for service provided by an individual or

entity regqulated by the department.

71R1066 PBS-D 10
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(c) The department shall keep an information file about each

complaint filed with the commission or department that the

commission or department -has authority to resolve. If a written

complaint is filed with the commission or department that the

commission or department has authority to resolve, the department,

at least quarterly and until final disposition of the complaint,

shall notify the parties to the complaint of the status of the

complaint unless the notice would jeopardize aﬁ undercover

investigation.

(d) The commission shall develop and implement policies that

provide the public with a reasonable opportunity to appear before

the commission and to speak on any issue under the jurisdiction of

the commission.

(e) The commission shall prepare and maintain a written plan

that describes how a person who does not speak English or who has a

physical, mental, or developmental disability may be provided

reasonable access to the commission's programs.

Sec. 17. SANCTIONS; ADMINISTRATIVE PENALTY. (a) The

commissioner shall adopt rules relating to the administrative

sanctions that may be enforced against a person regulated by the

department. If the person violates a law establishing a regulatory

program administered by the department or a rule or order adopted

or issued by the commissioner relating to the program, the

commissioner may:

(1) issue a written reprimand to the person that

specifies the violation;

(2) revoke or suspend the person's license,

71R1066 PBS-D 11
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registration, certificate, or permit; or

(3) place on probation a person whose license,

registration) certificate, or permit has been suspended.

(b) In addition to a sanction impocsed under Subseétion (a)

of this section, the commission may assess an administrative

penalty in an amount not to exceed $1,000 for each violation.

(c) If a suspension is probated, the commissioner may

require the person to:

(1) report regularly to the commissioner on matters

that are the basis of the probation;

(2) limit practice to the areas prescribed by the

commissioner; or

(3) continue or renew professional education until the

person attains a degree of skill satisfactory to the commissioner

in those areas that are the basis for the probation.

(d) If the commissioner proposes to suspend or revoke a

license, registration, certificate, or permit, or the commission

proposes to assess an administrative penalty against a person

requlated by the department, the person is entitled to a hearing

before the commissioner or a hearings officer appointed by the

commissioner. The commissioner by rule shall prescribe the

procedures by which a decision to suspend or revoke a license,

registration, certificate, or permit, or to assess an

administrative penalty, are made and are appealable. Proceedings

conducted under this section are subject to ‘the hearings

requirements and contested case provisions of the Administrative

Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas

71R1066 PBS-D 12
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Civil Statutes).

(e) . In determining the amount of an administrative penalty

assessed under this section, the commission shall consider:

(1) the seriousness of the violation;

(2) the history of previous violations;

(3) the amount necessary to deter future violations;

(4) efforts made to correct the wviolation; and

(5) any other matters that justice may require.

(f) 1If, after investigation of a possible violation and the

facts surrounding that possible violation, the commissioner

determines that a violation has occurred, the commissioner shall

issue a preliminary report stating the facts on which the

conclusion that a violation occurred is based, recommending that an

administrative penalty under this section be imposed on the person

charged, and recommending the amount of that proposed penalty. The

commissioner shall base the recommended amount of the proposed

penalty - on the seriousness of the violation determined by

consideration of the factors set forth in Subsection (e) of this

section.

(g) Not later than the 14th day after the date on which the

preliminary report is issued, the commissioner shall give written

notice of the violation to the person charged. The notice shall

include:

(1) a brief summary of the charges;

(2) a statement of the amount of the penalty

recommended; and

(3) a statement of the right of the person charged to

71R1066 PBS-D 13
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a hearing on the occurrence of the violation, the amount of the

penalty, or both the occurence of the violation and the amount of

the penalty.

(h) Not later than the 20th day after the date on which the

notice is received, the person charged may accept the determination

of the commissioner made under Subsection (f), including the

recommended penalty, or make a written request for a hearing on

that determination.

(i) If the person charged with the violation accepts the

determination of the commissioner, the commission shall issue an

order approving the determination and ordering that the person pay

the recommended penalty.

(j) If the person charged fails to respond in a timely

manner to the notice or if the person requests a hearing, the

commissioner shall set a hearing, give written notice of the

hearing to the person, and designate a hearings examiner to conduct

the hearing. The hearings examiner shall make findings of fact and

conclusions of law and shall promptly issue to the commission a

proposal for decision as to the occurrence of the violation and a

recommendation as to the amount of the proposed penalty if a

penalty is determined to be warranted. Based on the findings of

fact and conclusions of law and the recommendations of the hearings

examiner, the commission by order may find that a violation has

occurred and may assess a penalty, or may find that no wviolation

has occurred. All proceedings under this subsection are subject to

the Administrative Procedure and Texas Register Act (Article

6252-13a, Vernon's Texas Civil Statutes).

71R1066 PBS-D 14
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(k) The commissioner shall give notice of the commission's

order to the person charged. The notice must include:

(1) separate statements of the findings of fact and

conclusions of law;

(2) the amount of any penalty assessed;

(3) a statement of the right of the person charged to

judicial review of the commission's order; and

(4) any other information required by law.

(1) Not later than the 30th day after the date on which the

decision is final as provided by Section 16(c), Administrative

Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas

Civil Statutes), the person charged shall:

(1) pay the penalty in full; or

(2) if the person files a petition for judicial review

contesting the fact of the violation, the amount of the penalty, or

both the fact of the violation and the amount of the penalty:

(A) forward the amount assessed to the

department for deposit in an escrow account; or

(B) in lieu of payment into escrow, post with

the department a supersedeas bond for the amount of the penalty, in

a_form approved by the commissioner and effective until judicial

review of the decision is final.

(m) A person charged with a penalty who is financially

unable to comply with Subsection (1)(2) of this section is entitled

to judicial review if the person files with the commissioner, not

later than the 30th day after the date on which the order is final,

the person's statement that the person is unable to meet the

71R1066 PBS-D 15
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requirements of that subsection.

(n) Except as provided by Subsection. (m) of this section,

failure to forward the amount assessed or post the bond with the

department in the manner and within the period. prescribed by

Subsection (1) of this section results in a waiver of legal rights

to judicial review. If the person charged fails to forward the

amount assessed or post the bond as required by Subsection (1) of

this section, the department may forward the matter to the attorney

general for enforcement.

(o) Judicial review of the order of the commission assessing

the penalty is subject to the substantial evidence rule and shall

be instituted by filing a petition with a Travis County district

court, as provided by Section 19, Administrative Procedure and

Texas Register Act (Article 6252-13a, Vernon's Texas Civil

Statutes).

(p) If the penalty is reduced or not assessed, the

commissioner shall remit to the person charged the appropriate

amount, plus accrued interest if the penalty has been paid, or

shall execute a release of the bond if a supersedeas bond has been

posted. The accrued interest on_ amounts remitted by the

commissioner under this subsection shall be paid at a rate equal to

the rate charged on loans to depository institutions by the New

York Federal Reserve Bank, and shall be paid for the period

beginning on the date that the assessed penalty is paid to the

commissioner and ending on the date the penalty is remitted.

(q) A penalty collected under this section shall be

deposited in the state treasury to the credit of the general

71R1066 PBS-D 16
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revenue fund.

Sec. 18. INJUNCTIVE RELIEF. (a) If it appears that a

person is in wviolation of, or is threatening to violate, a law

establishing a regulatory program administered by the department or

a rule or order of the commissioner related to such a program, the

attorney general or the commissioner may institute an action for

injunctive relief to restrain the person from continuing the

violation.

)

(b) A civil action filed under this section shall be filed

in a district court in Travis County.

(c) The attorney general and the department may recover

reasonable expenses incurred in obtaining injunctive relief under

this section, including court costs, reasonable attorney's fees,

witness fees, and deposition expenses.

ARTICLE 2. DEPARTMENT REGULATORY PROGRAMS
SECTION 2.01. Section 1(12), Chapter 263, Acts of the 66th
Legislature, Regular Session, 1979 (Article 5221a-7, Vernon's Texas
Civil Statutes), is amended to read as follows:
| (12) "Commissioner" means the commissioner of

licensing and regulation [iaeber-and-stardards].

SECTION 2.02. Section 2(a), Chapter 263, Acts of the 66th
Legislature, Regular Session, 3979 (Article 5221a-7, Vernon's Texas
Civil Statutes), is amended to read as follows:

(a) This Act does not apply to:

(1) [a-persen-reguiated-Py-Ehapter-234,;--Aects--ef-~the
Sist--begistatures;--Reguiar--Eessieny;--1949;--as--amended-- {Artiele

§223ia-5;-Vernenis-Feras-Civil-Statutes)s

71R1066 PBS-D 17
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[€23] a personnel service operated by this state, the
United States government, or any municipal government of this
state;

(2) [¢33] a personnel service operated without
assessment of a fee by a person in conjunction with the person's
own business for the exclusive purpose of employing help for use in
that business;

{(3) [€¢43] a labor union; or

(4) [¢5)] a professional counselor licensed under the
Licensed Professional Counselor Act (Article 4512g, Vernon's Texas
Civil sStatutes).

SECTION 2.03. Sections 7(b), (d), and (e), Chapter 263, Acts
of the 66th Legislature, Regular Session, 1979 (Article 5221a-7,
Vernon's Texas Civil Statutes), are amended to read as follows:

(b) The notice shall be accepted by the commissioner, and on
payment of a filing fee, the commissioner shall issue to the owner
a certificate of authority to do business as a personnel service in
this state not later than the 15th day after the day of the filing.
[Fhe-commissioner-shati-set-the-£i1ing-£fee-at--an~--ameunt--that--is
reasenabte--and--adequate--te--pay--administrative--and-enfereement
eostsr-net~teo-eneceed-53160= |

(d) The certificate of authority shall be valid for the [a]

period set by the commission [ef-ene-year-frem-the-date-of-its

issuanee]. It shall be displayed in a prominent place in the
principal location of the personnel service.
(e) Renewals of the certificate of authority shall be issued

by the commissioner on the filing by an owner of a notice

71R1066 PBS=D 18
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containing the same information specified in Subsection (a) of this

section and on the receipt by the commissioner of the renewal [a

£i¥ing] fee. [fhe--ecommissiener--shati--set-the-£filing-fee-at-an
emeunt-that-is-reasenabie-and-adequate-teo-pay-administrative-costss
net-te-eneeed-5166+ ]

SECTION 2.04. Chapter 263, Acts of the 66th Legislature,
Regular Session, 1979 (Article 522la-7, Vernon's Texas Civil
Statutes), is amended by adding Section 7A to read as follows:

Sec. 7A. CONTINUING EDUCATION. The commissioner may

recognize, prepare, or administer continuing education programs for

persons regulated under this Act. Participation in the programs is

voluntary.
SECTION 2.05. Sections 1(3) and (4), Chapter 222, Acts of

the 70th Legislature, Regular Session, 1987 (Article 5221a-8,
Vernon's Texas Civil Statutes), are amended to read as follows:
(3) "Commissioner" means the commissioner of licensing

and regulation'[the-?exas-Bepartment—ef-Baberjand-Standards].

(4) "Department" means the  Texas Department of

Licensing and Regulation [kebex-and-Standards].

SECTION 2.06. Section 3(e), Chapter 222, Acts of the 70th
Legislature, Regular Session, 1987 (Article 5221a-8, Vernon's Texas
Civil Statutes), is amended to read as follows:

(e) A certificate of authority is valid for the period set

by the commission [ene-year-frem-the-date-ef-issuanee--and--may--pe

reneved--py--£iting--a--netiee--eontaining-the-information-required
under-Subsection-(a}-of-this-seetiony-aceompanied--by-~the--renewal

fee--set--py--the--commiassioner]. The owner shall display the
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certificate in a prominent place in the principal location of the
career counseling service.

SECTION 2.07. Chapter 222, Acts of the 70th LegislatureL
Regular Session, 1987 (Article 5221a-8, Vernon's Texas Civil

Statutes), is amended by adding Section 9A to read as follows:

Sec. 9A. CONTINUING EDUCATION.  The commissioner may

recognize, prepare, or administer continuing education programs for

persons regulated under this Act. Participation in the programs is
voluntary.

SECTION 2.08. Section 1, Chapter 436, Acts of the 45th
Legislature, Regular Session, 1937 (Article 5221c, Vernon's Texas
Civil Statutes), is amended by amending Subdivisions (10), (40),
and (43), and by adding Subdivision (46) to read as follows:

(10) "Commissioner"--The Commissioner of licensing and

‘regulation [the--Department-of-haber-and-Standards-of-the-State-of

Fexas].
(40) "safety Appliance"--Safety devices such as safety
valves or safety relief valves (within the jurisdictional limits of

the boiler as prescribed by the Commissioner [ASME--€ede--and--the

Rutes-and-Reguintiens]) provided for the purpose of diminishing the
danger of accidents.
(43) "Standard Boiler"--A boiler which bears a Texas

stamp, the [ASME] stamp of a nationally recognized engineering

professional society, such as the American Society of Mechanical

Engineers, or the stamp of any jurisdiction which has adopted a
standard of <construction equivalent to that required by the

Commissioner.

71R1066 PBS-D 20



10
11
12
13
14
15
16
17
18
19
20
21

22

23

24
25
26
27

(46) "Department" means the Texas Department of

Licensing and Requlation.

SECTION 2.09. Section 2, Chapter 436, Acts of the 45th
Legislature, Regular Session, 1937 (Article 5221c, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 2. (a) Unless otherwise specifically exempted in this
Act, all boilers operated within the State shall be registered with
the department [Bepartment-ef-ELaber-and-Standards]. In addition,
such boilers shall not be operated unless they have satisfactorily
passed a Certificate Inspection and have qualified for a
Certificate of Operation. The Certificate of Operation shall
remain in full force and effect until expiration unless cancelled
for cause by the Commissioner and shall be placed under glass in a
coﬁspicuous place on or near the boiler for which it is issued. No
prosecution shall be maintained where the issuance of or- the
renewal of such Certificate of Operation shall have been requested
and shall remain unacted upon. However, if the operation of such
boiler without a Certificate of Operation shall constitute a
serious menace to the life and safety of any person or persons in
or about the premises, the Commissioner, as hereinafter provided
for, shall apply to the District Court in a suit brought by either
the Attorney General of the State, or any District or County
Attorney, in the county in which such boiler is 1located or in

Travis County, for an injunction restraining the operation of said

boiler until the unsafe condition restraining its wuse shall be
corrected and a Certificate of Operation issued. 1In all such cases

it shall not be necessary for the attorney bringing the suit to
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verify the pleadings or for the State to execute a bond as a
condition precedent to the issuing of any injunction or restraining
order hereunder. The affidavit of the Commissioner that no
application for or no Certificate of Operation exists for such
boiler, and the affidavit of the Chief Inspector or any Deputy
Inspector that its operation constitutes a menace to the 1life and
safety of any person or persons in or about the premises, shall be
sufficient proof to warrant the immediate granting of a temporary
restraining order. The Commissioner may revoke any Certificate of
Operation issued for a boiler within this State after good cause is
shown and after notice and opportunity for a hearing on the
revocation.

(b) The Commissioner shall enter interagency agreements with

the Texas Department of Health and the State Board of Insurance

under which inspectors from those agencies who discover unsafe or

unregistered boilers in the course and scope of inspections

conducted as part of regulatory or safety programs administered by

those agencies are required to report the unsafe or unregistered

boilers to the Commissioner. The Commissioner may enter analogous

agreements with local fire marshals. The Commissioner shall adopt

rules relating to the terms and conditions of an interagency

agreement entered under this subsection.

SECTION 2.10. Section 2a, Chapter 436, Acts of the 45th
Legislature, Regular Session, 1937 (Article 5221c, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 2a. (a) There 1is established within the department

[Pepartment-ef-baber--and--Standards] a Board of Boiler Rules,
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consisting of nine members appointed by the Commissioner. Except
for the initial appointees, members hold office for terms of six
Years expiring on January 31 of odd-numbered years. [In-making-the
initia}--appeintmentsr--the—-eemmissiener-shaii-designate-tkree-fer
terms-exXpiring-in-1979;-three-for-terms-exXpiring-in-1981;-and-three
for-terms-enpiring-in-1983= ]

(b) The Commissioner may remove any member of the Board for
inefficiency or neglect of duty in office. Upon the‘resignation,
death, suspension, or incapacity of any member, the Commissioner
shall fill the vacancy for the remainder of the vacated term with
an individual representative of the same interests with which the
predecessor was identified.

iél The nine members shall have experience with boilers, and
at least four, when available, shall be registered professional
engineers licensed in the State of Texas. Three members shall be
representatives of owners or users of boilers, one shall be
representative of boiler manufacturers or installers, three shall
be representatives of companies insuring boilers in this State, one
shall be a mechanical engineer on the faculty of a recognized
engineering college within the State, and one shall be a
representative of a labor union.

(d) The Chief Inspector shall serve as chairman, and the
Commissioner shall be an ex officio member. At the <call of the
chairman, the Board shall meet at least twice each year at a place
designated by the Board. No decision of the Board shall be
effective unless supported by the vote of at least five members.

(e) The Board shall act in an advisory capacity to [e£] the
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Commissioner in formulating definitions, rules and regulations for
the safe construction, installation, inspection, operating limits,
alteration, and repair of boilers and their appurtenances.

(f) The Board members shall serve without salary, but are
entitled to reimbursement for actual expenses incurred in the
performance of their duties as board members.

SECTION 2.11. Chapter 436, Acts of the 45th Legislature,
Regular Session, 1937 (Article 5221c, Vernon's Texas Civil
Statutes), is amended by adding Sections 10a and 10b to read as
follows:

Sec. 10a. (a) Not later than the 30th day after the date on

which an examination 1is administered to an applicant for a

commission as an inspector of boilers, the Commissioner shall

notify each examinee of the results of the examination. However,

if an examination is graded or reviewed by a national testing

service, the Commissioner shall notify examinees of the results of

the examination not later than the 14th day after the date on which

the Commissioner receives the results from the testing service. 1If

the notice of examination results graded or reviewed by a national

testing service will be delayed for longer than 90 days after the

examination date, the Commissioner shall nmotify the examinee of the

reason for the delay before the 90th day.

(b) If requested in writing by a person who fails the

examination, the Commissioner shall _furnish the person with an

analysis of the person's performance on the examination.

Sec. 10b. The Commissioner may recognize, prepare, or

administer continuing education programs for authorized inspectors.
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Participation in the programs is voluntary.

SECTION 2.12. Section 12, Chapter 436, Acts of the 45th
Legislature, Regular Session, 1937 (Article 5221¢c, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 12. (a) Any person, firm, corporation, or agent
thereof, owning or having the custody, management, use or operation
of any boiler in this State, who shall violate any provision of
this Act, or who violates any rule, regulation or order promulgated
by authority hereof by the Commissioner or any regularly employed
inspector authorized to enforce any provision or any rule,
regulation or :order authorized herein, or any person, firm,
corporation, or agent thereof coming within any provision of this
Act, or any rule, regqulation or order authorized herein, who shall

fail or refuse to comply therewith commits an offense.

(b) An offense under this section is a Class B

misdemeanor. [r~-shati--be--deemed--guitty-of-a-misdemeaner-and-upen

eenvietion-therefor-shatli-be-subject~-to-a-fine--of--noet--tegg--than
Fifty-Pettars-(550)-nor-more~-than-Twe-Hundred-Deliars~ ¢£6200)7-exr-by
imprisenment~-in--the-county-jail-not-to-exececed-sinty- (66)-dayss-or
by-both-sueh-£fine-and-imprisenment= |

SECTION 2.13. Section 3, Texas Manufactured Housing
Standards Act (Article 5221f, Vernon's Texas Civil Statutes), is
amended to read as follows:

Sec. 3. DEFINITIONS. Whenever used in this Act, unless the
context otherwise requires, the following words and terms have the
following meanings:

(1) [¢a)] "Mobile home" means a structure that was
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constructed before June 15, 1976, transportable in one or more
sections, which, in the traveling mode, is eight body feet or more
in width or 40 body feet or more in length, or, when erected on
site, is 320 or more square feet, and which is built on a permanent
chassis and designed to be used as a dwelling with or without a
permanent foundation when connected to the required utilities, and
includes the plumbing, heating, air-conditioning, and electrical
systems.

(2) [¢k>] "Retailer" means any person engaged in the
business of buying for resale, selling, or exchanging new
manufactured homes or offering such for sale, exchange, or
lease-purchase to consumers. [Ne--persen--shati--be--considered--a
retatier-untess-engaged-in-the-sater-exehanges-or-lease-purehase-of
Ewe--er¥--mere--manufactured--homes--te-consumers-in-any-eonseeutive
1Z2-menth-perieds- ]

(3) [te3] "Manufacturer" means any persoﬁ who
constructs or assembles manufactured housing for sale, exchange, or
lease~-purchase within the state.

(4) [¢dy] "Department" means the Texas Department of

Licensing and Regulation [keber-ard-Standards].

(5) [¢e}] "Person" means an individual, partnership,
company, corporation, association, or other group, however
organized.

[ ¢€)}--"Breker'-means-a-persen-engaged-by-one--or--mere--ether
persens--te--negetinte--or-offer-to-negetinte-bargains-er-centraets
for-the-sale;-enchanger-er-iease-purchase~-ef-a-manufaectured-home-te

whieh-a-certificate-er-document-of-title-has--been--isgued--and--is
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eutstandinge---A—-breker—-may--er--may-net-be—an-agent-ef-any-party
tnveived-in-the-transaetion: --A-persen-whe-maintains-a-ltecation-for
the-display-ef--manufactured--homes--is--net--a--breker--but--ig--a
retaiter----The--term-~shaiti--net-appliy-if-the-manufactured-home-is
affined-to-a-permanent-£foundationy-the~--manufacturerias--certificate
er--the--deecument--of-titie~-is-canceled--and-the-home-ig-offered-asa
real-estater-hewever;-the-proevisions-ef-The-Real-Estate-hicense-Aet
(Artieie-65?3&7-Vernenls-?exas-eivii-Statutes)-shaii-appiye]

(6) [¢tg}] "Consumer" means any person other than one
registered under this article who seeks or acquires by purchase,
exchange, or lease-purchase a manufactured home.

{7) [¢%}] "Seal" means a device or insignia issued by

the commissioner |[department] to be affixed to used mobile homes

for titling purposes, as required by the commissioner [te--indieate

eempiianee--with--the-standardsT-ruiesy-and-reguiatiens-estabiished
by-the-department]. The seal shall remain the property of the
department.

{8) [¢3}] "Label" means a device or insignia issued by

the commissioner [department] to indicate compliance with the

standards, rules, and regulations established by the Department of
Housing and Urban Development, and is permanently affixed to each
transportable section of each HUD=-code manufactured ‘home
constructed after June 15, 1976, for sale to a consumer.

(9) [¢ky] M"Installation," when used in reference to
manufactured housing, means the transporting of manufactured homes
or manufactured home components to the place where they will be

used by the consumer, the construction of the foundation system,
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whether temporary or permanent, and the placement and erection of a
manufactured home or manufactured home components on the foundation
system, and includes supporting, blocking, leveling, securing,
anchoring, and proper connection of multiple or expandable sections
or components, the installation of air conditioning, and minor
adjustments.

(10) [¢23] MInstaller" means any person, including a
retailer or manufacturer, who performs installation functions on
manufactured housing.

(11) [¢m)] "Alteration" means the replacement,
addition, and modification, or removal of any equipment or its
installation after sale by a manufacturer to a retailer but prior
to sale and installation by a retailer to a purchaser which may
affect the construction, fire safety, occupancy, plumbing,
heat-producing or electrical system. It includes any modification
made in a new [¥he] manufactured home which may affect the
compliance of the home with the standards, but it does not include
the repair or replacement of a component or appliance requiring
plug-in to an electrical receptacle where the replaced item 1is of
the same configuration and rating as the one being replaced. It
also does not include the addition of an appliance requiring
"plug-in" to an electrical receptacle, which appliance was not
provided with the manufactured home by the manufacturer, if the
rating of the appliance does not exceed the rating of the
receptacle to which it is connected. |

(12) [¢m}] "Lease-purchase" means to enter into a

lease contract with a provision conferring on the lessee an option
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to purchase a new [€he] manufactured home.

(13) [¢e3¥] "Commissioner" means the commissioner of

licensing and regulation [Eemmissiener-ef-the-Tenas-Department-eof

baber-and-Standards].

(14) [¢p¥] "Code" means the Texas Manufactured Housing
Standards Code.

(15) [¢¥¥] "Salesperson" means any person who for any
form of compensation sells or lease-purchases or offers to sell or
lease-purchase new manufactured housing to consumers as an employee
or agent of a retailer [er-breker].

(16) [¢23¥] "Manufactured housing" or "manufactured
home" means a HUD-code manufactured home or a mobile home and
collectively means and refers to both.

(17) [¢¢3] "Registrant" means any person who has
registered with the department and has been issued a certificate of
registration as a manufactured housing manufacturer, retailer,
[breker;] salesperson, [reeyeier;] or installer.

(18) [¢u3] "HUD-code manufactured home" means a
structure, constructed on or after June 15, 1976, according to the
rules of the United States Department of Housing and Urban
Development, transportable in one or more sections, which, in the
traveling mode, is eight body feet or more in width or 40 body feet
or more in length, or, when erected on site, is 320 or more square
feet, and which is built on a permanent chassis and designed to be
used as a dwelling with or without a permanent foundation when
connected to the required utilities, and includes the plumbing,

heating, air-conditioning, and electrical systems.
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(19) [¢vy] "Advertising" or "advertisement" means any
commercial message which promotes the sale, exchange, or
lease-purchase of manufactured homes and which appears in, or is
presented on, radio, television, a public-address systen,
newspapers, magazines, leaflets, flyers, catalogs, direct mail
literature, other printed material, an inside or outside sign or
window display, or in point-of-sale literature or price tags.
Materials which are educational or that may be required by law do
not constitute advertising. Any advertisement relating to
manufactured housing shall be considered as an offer to sell,
exchange, or lease-purchase to consumers.

(20) "Commission" means the Texas Commission of

Licensing and Regulation.

SECTICON 2.14. Section 4, Texas Manufactured Housing
Standards Act (Article 5221f, Vernon's Texas Civil Statutes), is
amended to read as follows:

Sec. 4. MANUFACTURED HOUSING STANDARDS. (a) The

commissioner [department] shall adopt standards and regquirements

for the installation and for the construction of manufactured
housing, that are reasonably necessary 1in order to protect the
health, safety, and welfare of the occupants and the public. The
collection of these standards and requirements is the Texas
Manufactured Housing Code.

[€33] The requirements and standards for the plumbing,
heating, air-conditioning and electrical systems and construction
of mobile homes in effect on September 1, 1979, remain in full

force and effect until amended in accordance with the procedure set
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forth in this section.

[€¢23] The commissioner [department ] shall adopt

standards and requirements for the construction of HUD-code
manufactured homes in compliance with the federal standards and
requirements established under Title VI of the Housing and
Community Development Act of 1974, entitled the National
Manufactured Home Construction and Safety Standards Act of 1974.

(b) The commissioner [department] shall adopt standards and

requirements for the installation of all manufactured housing in
the state that are necessary for the . protection of the health,
safety, and welfare of all the citizens. The standards must assure
that manufactured housing in the first two tiers of coastal
counties 1in the state is capable of withstanding winds of
hurricane-force velocity of not less than 105 miles per hour and
that manufactured housing in all other counties of the state is
capable of withstanding winds of a minimum gale-force velocity.

[€23] The requirements and standards for the
installation of mobile homes as adopted by the department in
existence on August 31, 1979, remain in force until amended in
accordance with the procedure set forth in this section.

[¢2}3] All manufactured housing must be installed in
compliance with the standards, rules, regulations, or

administrative orders of the commissioner [department].

(c) A political subdivision of this state, without the

express approval of the commissioner [department] following a

hearing on the matter, may not adopt different standards from those

promulgated by the commissioner [department] for the construction

71R1066 PBS-D 31




o 0w 2N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

or installation of manufactured housing within the political
subdivision.

(d) Before the adoption or promulgation of any standards or
requirements authorized by this section, any change in or addition
to the standards authorized in this section, or the approval of

different standards by any political subdivision, the commissioner

[department] shall publish a notice and conduct a public hearing in
accordance with the Administrative Procedure and Texas Register
Act, as amended (Article 6252-13a, Vernon's Texas Civil Statutes),
not sooner than the 30th day following the publication of notice.

(e) Every requirement or standard or modification,
amendment, or repeal of a requirement or standard adopted by the

commissioner |[department] shall state the date it shall take

effect.

(f) The department shall cooperate with all units of 1local
government in this state and shall authorize 1local ﬁnits of
government, on request, to make and perform inspection and
enforcement activities related to the construction of foundation
systems and the erection and installation of manufactured housing
at the homesite pursuant to contracts or other official

designations and the rules and regulations of the commissioner

[department]. The department shall notify each local governmental

unit biennially in writing to advise the local governmental unit of

the program for contracting installation inspections. The

department shall encourage local building inspection officials to
perform enforcement and inspection activities for manufactured

housing installed within the 1local governmental unit and may
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establish cooperative inspection training programs. The department
may withdraw the authorization if the local governmental unit fails
to follow the rules, regulations, interpretations, and written
instructions of the department.

SECTION 2.15. Sections 6(c), (d), (f), (g), (1), and (j).
Texas Manufactured Housing Standards Act (Article 5221f, Vernon's
Texas Civil Statutes), are amended to read as follows:

(c) Before the sale of a new manufactured home to a consumer
and before its installation, it is unlawful for any manufacturer,
retailer, [breker;] or installer to make any alteration on a new
manufactured home to which a label has been affixed or cause such
an alteration to be made, unless prior written approval has been
obtained from the department. It is unlawful for any manufacturer,
retailer, [breker; ] installer, or lienholder to make any
alteration, repair, or replacement of any component or systems in
and to a used manufactured home which will result in making the
home not habitable.

(d) It is wunlawful for any retailer(;--~-breker;] or
salesperson to sell, exchange, or lease-purchase or offer to sell,
exchange, or lease-purchase any new manufactured home to a consumer
in the state for use as a residence or dwelling, unless the
manufactured home has affixed to it the appropriate seal or label.

(£) A person may not make any announcement concerning the
sale, exchange, or lease-purchase of, nor offer to sell, exchange,
or leasé-puréhase, a new manufactured home to consumers in this
state through any form of advertising unless such person is a duly

registered manufacturer or[sy] retailer[;--er---breker]. [Fhis
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prehibitien-against-advertiging-shati-net-appiy-te-a~persen-to-whem
a~--eertificpnte~~-or--doeument-~of-titite-has-been-issued-shoewing-sueh
persen-te-be-the-owner-of-the-homes-provided-that-sueh-persen--dees
net--effex--te--gseti---exehanger--er--tease-purehase--two~--or--more

mapufactured--homeg~~in--any--conseentive-~-12-month--period- ~-~-This

prehibitien-~atse-shati-net-appty-te-~-the-advertising-ef~real-estate

en-whieh-a~-manufactured-home--has--been~--permanentty--attached--and
affined- |

(g) It 1is unlawful for a retailer to purchase for resale to
a consumer, or to sell, exchange, or lease~-purchase or offer to
sell, exchange, or lease-purchase, any new HUD-code manufactured
home which was constructed by a manufacturer which was not

registered with the commissioner [department] at the time of

construction.

(i) It is unlawful for a retailer [ex--brekex] to use the

" 1

phrase "no down payment" or "nothing down," or any similaf phrase
or term in any advertisement, without identifying in the
advertisement the specific source of the funds for the loan or
credit advance and setting forth the conditions of qualification of
the purchaser for approval of the loan or credit advance without
down payment. This prohibition shall not apply to credit
transactions to be guaranteed by the Veterans Administration of the
United States provided that the phrase or term includes the words

"to qualified veterans."

(j) It 1is unlawful for a retailer [er-breker] to fail to

comply with the requirements and provisions of the Texas Credit

Code or the federal Truth-in-Lending Act or to advertise any
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interest rate or finance charge which is not expressed as an annual
percentage rate.
| SECTION 2.16. Sections 7(a), (d), (e). (g), (i), (k), (m),
(n), (o), and (p), Texas Manufactured Housing Standards Act
(Article 5221f, Vernon's Texas Civil Statutes), are amended to read
as follows:
(a) A person may not construct or assemble a new HUD-code
manufactured home in the state or ship a new HUD-code manufactured
home into the state, unless the person is registered as a

manufactured housing manufacturer by the commissioner [department ]

and possesses a valid manufacturer's certificate of registration at
the time the home is constructed or assembled.

(d) A person may not perform any installation functions on
manufactured housing in the state, unless the person possesses a
valid installer's certificate of registration and files proof of

insurance as required by the department. The commissioner

[depertment] may issue a temporary installer's certificate of
registration to a homeowner for the installation of the owner's
home in accordance with applicable requirements, standards, and

regulations of the commissioner [department], on application and

payment of the required fee and on submission of proof of insurance
by the owner as required by the department.

(e) Each applicant for a certificate of registration as a
manufacturer, retailer, [breker;] or installer must file with the

commissioner [department] an application for registration

containing the following information:

(1) the legal name, address, and telephone number of
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the applicant;

(2) the trade name by which the applicant does
business and, if incorporated, the name registered with the
secretary of state and the address of the business; and

(3) the dates on which the applicant became the owner
and operator of the business.

(g) All certificates of registration are valid for the

period set by the commission [ene-yeer-frem-the-date-ef-issue] and

are renewable as provided by the commission [erruaiiy-en-payment-of

the~-anruat-fee].
(i) If a change occurs in the information filed with the

commissioner [department] under Subsection (e) of this section, the

applicant shall file an amendment to his or her application that
states the correct information.

(k) The commissioner, after notice and hearing, may refuse
to issue or may permanently revoke, or suspend for a definite
period of time and for a specified geographic area or sales
location, any certificate of registration if the commissioner finds
that the applicant or registrant:

(1) knowingly and wilfully violated any provision of

this article or any rule, administrative order, or regulation made

pursuant to this article;

(2) without lawful authorization retained or converted
any money, property, or any other thing of value from consumers in
the form of down payments, sales and use taxes, deposits, or
insurance premiums;

(3) failed to deliver proper title documents or
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certificates of title to consumers;

(4) failed to give or breached any manufactured home
warranty required by this article or by the Federal Trade
Commission;

(5) engaged in any false, misleading, or deceptive
acts or practices as the term is set forth in and as those acts are
declared unlawful by the provisions of Chapter 17, Subchapter E,
Business & Commerce Code;

(6) failed to furnish or file any reports required by
the department for the administration and enforcement of this
article;

(7) furnished false information on any application,
report, or other document filed with the department;

(8) has a record of criminal convictions which, in the

opinion of the commissioner [department], renders the applicant

unfit for registration; or
(9) failed to file the bond or post other security for
each location as required by Section 13 of this article.

(m) A retailer or an installer may not contract with any
person for the installation of any air-conditioning equipment,
devices, or components in connection with the installation of a
manufactured home unless the person is registered as an installer

with the commissioner [department] or is otherwise licensed by the

state as an air-conditioning contractor. This subsection shall not
apply to a new manufactured home being installed on a permanent
foundation within a municipality which regulates air-conditioning

contractors unless some other state statute provides otherwise.
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{n) A person may not act as a salesperson of new
manufactured housing unless the person 1is registered with the

commissioner [department]. Each applicant for a certificate of

registration shall file with the commissioner [department] an

application giving such information as the commissioner

[department] deems necessary and pay the required fee. The owner
of a sole proprietorship, a partner in a partnership, or an officer
of a corporation which is duly registered as a retailer [er-breker]
does not have to register as a salesperson so0 1long as such
individual is properly listed in the retailer's [er-brekeris]
application for registration. The salesperson is the agent of the
retailer [e¥r---breker]. The registration shall be an annual

registration. A retailer of new manufactured homes [e¥--breker]

shall not employ, retain, or otherwise use the services of a
salesperson who is not registered. A registered salesperson may
work or sell for one or more retailers{;--brekerss] 6r sales
locations.

(o) A person may not alter, repair, or otherwise rebuild a
salvaged manufactured home, as such term is defined in Section 8 of
this article, unless the person 1is duly registered with the

commissioner [department] as a manufactured home rebuilder and

unless the person complies with the rules and regulations of the

commissioner [depar&ment] relating to the rebuilding of salvaged

manufactured homes.

(p) Any person not registered with the commissioner

[department] as of September 1, 1987, must attend and complete

twenty (20) hours of instruction in the law and consumer protection
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regulations prior to any registration. The instruction shall be
given not less than one time each quarter. No test shall be made a
prerequisite of registration, but actual attendance at the

instruction sessions is required. The commissioner [department ]

shall not issue a registration until the instruction is completed.
This subsection does not apply to a registrant making application
to register additional business locations.

SECTION 2.17. The Texas Manufactured Housing Standards Act
(Article 5221f, Vernon's Texas Civil Statutes) is amended by adding
Section 7A to read as follows:

Sec. 7A. CONTINUING EDUCATION PROGRAMS. The commissioner

may recognize, prepare, or administer continuing education programs

for persons regulated under this Act. Participation in the

programs is voluntary.

SECTION 2.18. Section 8, Texas Manufactured Housing
Standards Act (Article 5221f, Vernon's Texas Civil Statutes), 1is
amended to read as follows:

Sec. 8. SALE OF USED HOMES; DISCLOSURE STATEMENT. (a) A

person may not sell, exchange, or lease-purchase or negotiate for
the sale, exchange, or lease-purchase of a used manufactured home
to a consumer unless the appropriate seal or label is affixed to
it. If the used manufactured home does not have a seal or label,
the person must apply to the department for a seal and pay the fee.

(b) [it-is-uniawfui-fer--a--persen—-te--seii7—-exehange7--er
iease-purehase--any-used-manufaetured-heme-te—a-eensumer-fer-use-as
a—dweiiing-er—residenee-uniess-the-manufaetured-heme-is-habitabiee]

If the sale, exchange, or lease-purchase is to a purchaser for the
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purchaser's business use, [the--manufaetured--heme--need--not--be
hebitabler-~-howevers] the title to the home shall be surrendered to
the department for cancellation by the seller.

(c) |[Fer-purpeses-ef-alti-previsiens-ef-this-article-er-ether
taws-of-this-state~the~-term-"habitabiel-as-appiied-to--manufactured
heusing-is-iimited-to~and-means-that-there-ig-ne-defeect,-damager--or
deterioration-~-to~~the-~home--whieh--ereates--a-dangerous-sr-unsafe
situation-er-conditionr-that-the-pltumbings-heatings-and--electrieal
systems--are-in-safe-working-orders-that-the~watigs-£fleer--and-reof
are-£free--£frem--any--supstantiat--epenings--net--designed--and--are
struecturatiy-~-seunds~and-that-ati-enterior-doers-and-windews-are-zn
ptace=

[¢d}¥] It is unlawful for a person to sell, exchange, or
lease-purchase a used manufactured home to any person without the
appropriate transfer of good and marketable title to the home
ekcept when the sale, exchange, or lease-purchase is (1) to a
purchaser for the purchaser's business use, or (2) to a rebuilder
for the purpose of rebuilding a salvaged manufactured home.

(d) [¢e¥] The purchaser of a used manufactured home for
business use shall not sell, exchange, or lease-purchase the home
for use as a dwelling or residence unless a new title to the used

manufactured home is issued by the commissioner [department]. The

purchaser may apply to the department for the issuance of a new
title. [TFThe-department-shati-then-inspeet-the-homes-and-if--it--isg
determined-~-that-the-heme-ig-habitabie--igsue-a-new-tirtle=

[ €£y--A--hetder--eof~-a--tien--recorded-en-a-manufactured-home

doecument-of-titie-issued-by-the-department-whe-setis;-exehangess-or
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transfers-py--a--lease-purehase--a--repessessed--manufactured--home
eevered--by--saeh--deeument-ef-titie-is-net-required-te-eempiy-with
the-previsiens-ef-this-artieie7-previded-that-€he—-saier--exehangeT
er--transfer--by-a-iease-purchase-is-(i}-te-er-threugh-a-registered
retaiier7?er-(29-§e—a-purehaser-fer-the-purehaserls-—business--usee
IE--the-ea}e7-exehange7—er-&ease-purehase-is-te-a-purehaser-fer-the
purchaseris-business-usery-the-holder-ef-the--itien--shati--gurrender
the--titie--teo--the--department--for--cancetitationz---if--the-saie-
exehangeT-er-iease-purehase-is-te-er-threugh-a-registered-retaiiery
the-retailer-is-respensibie-and--iiable--for--compliance--with--the
previsiens--ef--this--artiete--and-ati-rules-and-reguiatiens-ef-the
department;-and-the-holder-ef-the-tien-shati-net--be--jeined--as--a
party-in-any-iitigatien-arising-in-eenneetien-with7—er-reiatinq—te7
the---saier---exehanger---er---iease-purehase--ef--the--repessessed
manufactured-heme= |

(e) [¢g3¢23) A "salvaged" manufactured home, for purposes of
all provisions of this article, is defined as ‘énd means a
manufactured home obtained by a property and casualty insurer from
the insured by reason of the insurer's payment of the policy value
written on the home to the insured; the reasonableness of the
insurer's judgment that the costs of repair to the home would
exceed the insured value of the home does not affect the status of
the home as salvage.

[€¢23] The person possessing the original document of title
to a salvaged manufactured home must surrender such document of

title to the commissioner [department] for cancellation of the

title and issuance of a salvage title. If the manufactured home is
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rebuilt in accordance with the provisions of this article and the

rules and regulations of the commissioner [department], the

commissioner [department] shall issue, upon proper application, a

new original document of title in lieu of the salvage title.

(f) A person who sells more than one used manufactured home

during a 12-month period must deliver a written disclosure

statement to the buyer of each home sold. The commissioner shall

prescribe the form of the disclosure statement with the assistance

of the consumer protection division of the office of the attorney

general. The seller shall warrant, and the disclosure statement

must provide that the seller warrants, that:

(1) the plumbing, heating, and electrical systems of

the home, and the ajir-conditioning system if so equipped, are in

safe working order;

{2) the structure of the home is in good condition;

and

(3) the home is properly equipped with smoke detectors

in good operating condition.

(g) The disclosure statement also must provide a notice as

to the status of other items or services that may be provided by

the seller, including appliances, furnishings, window coverings,

repair services, or decorating services. The seller shall specify

in the disclosure statement which items or services are included in

the sale and whether those items or services are warranted by the

seller.

(h) The buyer and seller shall each sign the disclosure

statement, a copy of which shall be filed with the application to
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transfer title to the home.

SECTION 2.19. Sections 9(b), (c), (d), (e), (£), (g), (3),
(k), (1), (m), (n), and (o), Texas Manufactured Housing Standards
Act (Article 5221f, Vernon's Texas Civil Statutes), are amended to
read as follows:

(b) The commissioner [department] shall adopt rules and

regulations, promulgate administrative orders, and take all action
necessary to assure compliance with the intent and purpose of this
Act to effectuate and to provide for uniform enforcement of all
provisions of this Act and of the Texas Manufactured Housing

Standards Code. The commissioner [depar&ment] shall make and

enforce rules and regulations reasonably required to effectuate the
notification and correction procedures provided in Section 615 of
the National Manufactured Home Construction and Safety Standards
Act of 1974.

(c) The commissioner [department] shall adopt rules and

regulations, promulgate administrative orders, and take all actions
necessary to comply with the provisions of the National
Manufactured Home Construction and Safety Standards Act of 1974 and
to provide for the effective enforcement of all new HUD-code
manufactured home construction and safety standards in order to

have 1its state plan approved by the secretary of the United States

- Department of Housing and Urban Development.

(d) At least 30 days before the adoption or promulgation of
any change in or addition to the rules and regulations authorized

in Subsections (b) and (c) of this section, the commissioner

[department ] shall publish in the Texas Register a notice
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including:
(1) a copy of the proposed changes and additions; and

(2) the time and place that the commissioner

[department] will consider any objections to the proposed changes
and additions.
(e) After giving the notice required by Subsection (d) of

this section, the commissioner [department] shall afford interested

persons an opportunity to participate in the rule-making through
submission of written data, views, or arguments with or without
opportunity to present the same orally on any matter.

(f) Every rule or regulation or modification, amendment, or

repeal of a rule or regulation adopted by the commissioner

[department] shall state the date it shall take effect.

(g) Immediately after their promulgation, the commissioner

[department] shall publish in the Texas Register all rules and
regulations or amendments thereto.

(i) The commissioner [department ] may employ state

inspectors to carry out the functions required of the department
pursuant to this Act, to effectuate the provisions of this Act, and
to enforce the rules, regulations, and administrative orders

promulgated pursuant to this Act. The commissioner [department]

may authorize state inspectors to travel inside or outside of the
state to inspect manufacturing facilities in connection with the
enforcement of this Act.

(k) The commissioner |[department] may contract with any

federal agency or any agency or political subdivision of any state

for the performance of any inspections or inspection programs
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pursuant to this Act or the rules and regulations of the

commissioner [department] to assure that new manufactured homes

sold or installed in the state comply with the Texas Manufactured

Housing Standards Code.

(1) The commissioner [department] may enter into contracts
with the Depaftment of Housing and Urban Development or its
designees to monitor the Department of Housing and Urban
Development programs.

(m) When necessary or required by law, the commissioner

[department] may obtain inspection search warrants.

(n) The commissioner [department] may inspect new

manufactured homes at the borders of this state and adopt rules and
régulations necessary for the inspection of all new manufactured
homes entering this state to assure compliance with the National
Manufactured Home Construction and Safety Standards Act of 1974,
the Texas Manufactured Housing Standards Code, and the rules and

regulations of the commissioner [department], and to assure payment

of any use tax which may be due the State of Texas.
(0) In order to protect the public health, safety, and
welfare, and to assure the availability of 1low cost manufactured

housing for all consumers, the commissioner [department] shall

establish rules and regulations for the protection of the interests
of consumers who occupy or desire to purchase manufactured housing
and for the business conduct of those persons required to be
registered under this Act.

SECTION 2.20. Sections 11l(a), (b), (c), and (g), Texas

Manufactured Housing Standards Act (Article 5221f, Vernon's Texas
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Civil Statutes), are amended to read as follows:

(a) There shall be a fee in an amount set by the commission
[eemmissiener ] for the inspection of the installation of mobile and
HUD-code manufactured homes which shall be paid by the installer of
the home. Said fee shall be paid to the state and shall accompany
notification to the department of the exact location of the home.
The department shall make appropriate fee distributions to local
governmental units performing inspections pursuant to contracts or
other official designations provided that the local governmental
units are not collecting a local inspection fee.

(b) Looking for guidance to the rules and regulations
promulgated under Title VI of the Housing and Community Development
Act of 1974 and to that Act itself, the commission [eemmissienewr]
shall set fees for the following functions:

(1) There shall be a schedule of fees for the review
of HUD-code manufactured home blueprints and supporting déta when
the department acts as a Design Approval Primary Inspection Agency.
This fee shall be paid by the manufacturer seeking approval.

(2) There shall be an inspection fee on all HUD=-code
manufactured homes manufactured or assembled within the State of
Texas. This fee shall be paid by the manufacturer of the home.
The manufacturer shall also be charged for the actual cost of
travel for representatives of the department to  and from the
manufacturing facility.

(3) The fees in Subsections (1) and (2) shall not be
applicable when an accepted inspection agency authorized by the

Department of Housing and Urban Development, other than the
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department, acts as the Design Approval Primary Inspection Agency
or the In-Plant Inspection Agency.

(4) There shall be a fee charged on an hourly basis

for inspection of alterations made upon the structure, plumbing,

heating, or electrical systems of HUD-code manufactured homes.
This fee shall be paid by the person making the alteration. There
shall be a fee for the inspection of the rebuilding of salvaged
manufactured homes which shall be paid by the rebuilder. The
person making the alteration or the rebuilder shall also be charged
for the actual cost of travel for representatives of the department
to and from the place of inspection. [Fhere-shall-be-a-fee-for-the
inspeetien--ef-used-manafaetared-hemes-fef-whieh-the-titie-has-been
eaneetied-te-determine-if-the-home-is-habitable-for-the-igsuanece-of
a-new-titiex |

(5) There shall be a fee for the issuance of seals for
used mobile or HUD-code manufactured homes.

(c) The commission [eemmissiener] shall set [annual] fees
for the issuance and renewal of manufacturers', retailers',
[brekersls;] salespersons', and installers' certificates  of
registration; and fees for the issuance of rebuilder registrations.

(g) The commission [eemmissiener] shall set the fees imposed
under this section in amounts that are reasonable and necessary to
defray the costs of administering this article.

SECTION 2.21. Sections 13(a), (b), (e), (£f), (g), (h), and
(i), Texas Manufactured Housing Standards Act (Article 5221f,
Vernon's Texas Civil Statutes), are amended to read as follows:

(a) The commissioner [deparement ] may not issue a
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certificate of registration, wunless the.applicant first files a
surety bond or posts other security in such form as the
commissioner may prescribe and a written irrevocable designation of
the commissioner as agent for service of legal process.

(b) If a surety bond is filed, it shall be continuous and
remain in effect until cancelled by the surety company with notice
as provided in this section. Other security need not be posted
annually so long as the applicable amount specified in this section
remains posted. If a claim is made against the security causing
the security to be lessened, the person posting the security has 20
calendar days in which to post additional security so that
compliance may be had with the requirements of this section. If
the deficit is not eliminated within 20 days, the certificate of
registration of the inadequately covered manufacturer, retailer,
[breker;] or installer 1is immediately suspended. If a bond is
cancelled, the certificate of registration 1is suspended on the
effective date of cancellation.

(e) The bond or other security shall be to the state for the
use by a consumer, the state, or any political subdivision thereof
who secures any judgment against a manufacturer, retailer,
[prekersy] or installer for damages, restitution, or expenses
including reasonable attorney's fees resulting from a cause of
action directly related to the sale, lease-purchase, exchange,
[erekerages] or installation of a manufactured home, including:

(1) retention or conversion of money, property, or any
other thing of value from consumers in the form of down payments,

any sales and use taxes, deposits, or insurance premiums;
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(2) failure to give proper title documents or
certificates of title to consumers;

(3) failure to give or the breach of any warranty
required by this article or by the Federal Trade Commission or the
violation of any requirements of the Texas Credit Code or of the
federal Truth-in-Lending Act; or

(4) engaging in any false, misleading, or deceptive
acts or practices as the term is set forth in and as those acts or
practices are declared unlawful by the provisions of Chapter 17,
Subchapter E, Business & Commerce Code.

(f) A consumer shall inform the manufacturer, retailer, or
installer, and the department in writing of any claim against the
bond or security no later than two years after the purchase of the
manufactured home. Whenever the department receives notice of a

claim against a bond, the commissioner [department] shall promptly

notify the bonding company involved. If the consumer claim results
in a private lawsuit being filed by the consumer, the consumer
shall notify the attorney general's office and the surety company
by certified mail of the filing of the lawsuit. At the time of
sale or delivery of a new manufactured home to a consumer, the
consumer must be given conspicuous written notification of this
two-year limit and the notice requirements.

(g) Any manufacturer, retailer, [brekersy] or installer who
maintains a place of business at one or more locations shall file

with the commissioner [department] a separate bond or other

security for each location. Property used for the business that is

not contiguous to a bonded location requires a separate bond. Any
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location at which a manufactured home is shown to the public or at
which it 1is offered for sale, exchange, or lease-purchase by a
retailer to consumers is a location which is required to be bonded.
A manufactured home installed on a permanent foundation system and
offered for sale as real estate is not a business location that
requires a bond. A temporary location for a bona fide trade show
sponsored by a nonprofit corporation which qualifies for tax
exemption pursuant to Section 501(c¢) of the U.S. Internal Revenue
Code is not a location which requires a bond.

(h) A manufacturer shall be bonded or post other security in
the amount of $100,000. A retailer shall be bonded or post other
security in the amount of $30,000. [A-breker-shali--be--bended--er
post--ether-geeurity-in-the-ameunt-e£-£26+660+] An installer shall
be bonded or post other security in the amount of $10,000. In
order to assure the availability of prompt and satisfactory
warranty service, a manufacturer, which does not have a registered
manufacturing plant or other facility in this state from which
warranty service and repairs can be provided and made, -shall be
bonded or post other security in an additional amount of $100,000.
A'retailer\holding a valid certificate of registration shall not be
required to be bonded or file any security to secure a certificate
of registration .as [a-breker-er] an installer. A new bond shall
not be required for any change of ownership of a person registered

with the commissioner [deparxtment] nor for .any change of a

location; however, :a proper endorsement of the original bond may be

required by the commissioner [department].

(i) The bonding company must provide written notification ‘to
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the commissioner [department] at least 60 days prior to the

cancellation of any bond required by this section. Any other

security on file with the commissioner [department] shall remain on

file with the commissioner [department] for two years after the

person ceases business as a manufacturer, retailer, [breker: ] or

installer or at such later time as the commissioner [department ]

may determine that no claims exist against the security.

SECTION 2.22. Sections 13A(a), (c), (e), (j), (1), and (m),
Texas Manufactured Housing Standards Act (Article 5221f, Vernon's
Texas Civil Statutes), are amended to read as follows:

(a) There is hereby established the manufactured homeowners'

- recovery fund ("fund"). The fund shall be administered and managed

by the board of trustees composed of three members appointed by the
governor as follows:

(1) the commissioner [ef-the-Tenas-Department-ef-Labor
and-Btandards] or other representative of the department;

(2) the chief of the consumer protection division of
the attorney general's office or other representative of the
attorney general; and

(3) a representative of the manufactured housing
industry in this state.

(c) Beginning September 1, 1987, the commissioner

[department] shall charge and collect an additional fee of $10 for
each and every title transaction for which it charges a fee. This
additional fee shall be deposited in the special fund.

(e) Subject to the limitations and requirements of Section

13 of this article and of this section, the fund shall be used to

71R1066 PBS~D 51




Ny ! i w

O @

compensate consumers who have unsatisfied judgments, or in certain
limited circumstances unsatisfied claims, against a manufacturer,
retailer, [breker;] or installer registered with the department
("registrant") in one of the following situations:

(1) The consumer has obtained a final judgment which
is unsatisfied against the registrant and its surety jointly and
severally, or against the registrant only, if the court found that
the surety was not liable due to prior payment of valid claims
against the bond in an amount equal to, or greater than, the face
amount of the applicable bond.

(2) The consumer has obtained a judgment against the
surety of the registrant which is unsatisfied.

(3) The consumer has obtained a judgment against a
registrant which has posted other security in lieu of the bond in
accordance with Section 13 of this article, and such security is
insufficient to satisfy the judgment. |

(4) The consumer has alleged a claim against the
registrant in a lawsuit which has been stayed or discharged as a
result of the filing for reorgaﬁization or discharge in bankruptcy
by the registrant and (1) judgment against the surety is not
possible because of the bankruptcy or liquidation of the surety or
because the surety has been found by a court of competent
jurisdiction not to be liable due to prior payment of valid claims
against the bond in an amount equal to, or greater than, the face
amount of the applicable bond; or (2) the registrant has posted
other security in lieu of the bond.

(J) The board of trustees shall notify the department of the
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name of any manufacturer, retailer, [brekers;] or installer named in
a judgment which is the basis for a claim against the fund. 1If the

person named is still registered with the commissioner

[department], the commissioner [department] shall immediately

suspend the registration, without hearing, by notifying the
registrant by certified mail, return receipt requested.

(1) The provisions of this section do not apply to, and a
consumer shall not recover against the fund as a result of, any
claim against a registrant resulting from a cause of action
directly related to the sale, lease-purchase, exchange, [brekerage]
or installation of a manufactured home prior to September 1, 1987.

(m) The board of trustees shall contract with the department
[fexas--Department--of--haboer--and--Standards] to serve and act as
manager of the fund. The manager shall handle the administrative
duties of the fund, keep such books and records as may be required
by the board of trustees, cause appearances to be entered in
hearings or judicial proceedings as may be necessary to protect the
fund from spurious or unjust claims and to assure compliance with
the requirements for recovery under this section, pay claims, and
invest and reinvest the fund's assets in accordance with
instructions from the board of trustees. The manager of the fund
shall be paid its reasonable and necessary costs and expenses for
the management of the fund; however, such costs and expenses shall
only be paid out of the interest earnings of the fund and not from
the proceeds of the additional title fee charge or other assets
which the fund may recover.

SECTION 2.23. Sections 14(4), (g). and (h), Texas
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Manufactured Housing Standards Act (Article 5221f, Vernon's Texas
Civil Statutes), are amended to read as follows:

(d) The retailer shall give the consumer a written warranty
that the installation of the new HUD-code manufactured home at the
initial homesite will be completed in accordance with all
standards, rules, regqulations, administrative orders, and

requirements of the commissioner [departmernt] and that any

appliances or equipment included with the sale of the home to be
installed by the retailer have been, or will be, installed in
accordance with the instructions or specifications of the
manufacturer of the appliance or equipment and are free from
defects in materials or workmanship. The retailer's warranty is
for a period of one year from the date of initial installation of
the home at the consumer's homesite. The retailer shall deliver to
the consumer at the time the contract of sale is signed the
following:

(1) the manufacturer's warranty;

(2) the retailer's warranty;

(3) the warranties for all appliances and equipment
given by the manufacturers §f the appliances and equipment included
with, or installed in, the home; and

(4) the name and address of the manufacturer and
retailer to which the consumer is to give notice of warranty
service requests.

(g) Fbr all secondary installations not covered by the
retailer's warranty as set forth in Subsection (d) of this section

and for the installation of all wused manufactured homes, the
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installer shall give the manufactured home owner a written warranty
that the installation of the home was done in accordance with all
standards, rules, regulations, administrative orders, and

requirements of the commissioner [department].

(h) If a manufacturer is no longer registered with the

commissioner [department] or has filed for reorganization or

discharge in bankruptcy, the commissioner shall give written notice
of this fact to all registered retailers. The retailer must assume
liability, and is fully responsible, for the manufacturer's
warranty and all warranty service as to any new HUD-code
manufactured home constructed by such manufacturer and sold to a
consumer by the retailer following receipt of the commissioner's

notice. A written notice, as required by the commissioner

[department], must be given to the consumer by the retailer prior
to the execution of a binding deposit agreement or retail
installment sales contract. The retailer is entitled to indemnity
from the manufacturer's surety or other security, and from the
manufactured homeowners' recovery fund, for all warranty service
performed pursuant to the manufacturer's warranty; in this
situation the retailer is a "cpnsumer" for purposes of recovery
against the surety and the fund pursuant to the provisions of
Sections 13 and 13A of this article. Nothing contained in this
subsection authorizes a retailer to purchase new HUD-code
manufactured homes from an unregistered manufacturer in violation
of Section 6(h) of this article.

SECTION 2.24. Sections l4(e)(2), (5), and (6), Texas

‘Manufactured Housing Standards Act (Article 5221f, Vernon's Texas
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Civil Statutes), are amended to read as follows:
(2) If +the manufacturer or retailer fails to provide
warranty service within the reasonable time allowed by the rules of

the commissioner [department], the manufacturer or retailer must

show good <cause 1in writing why such service was not provided.
Failure to show good cause constitutes sufficient basis for
suspension or revocation of the registration.

(5) After receipt of a request for a home inspection,
the department will perform such inspection within 15 days. Within

five days following the inspection, the commissioner [department]

shall mail a [i#¢s] written report and orders, if any, to the
consumer, manufacturer, and retailer by certified mail, return
receipt requested. The report shall detail each of the consumer's
complaints, whether or not each complaint is covered by either of

the warranties and which warranty. The commissioner [department]

shall issue appropriate orders to the manufacturer or retaiier for
correction or repair of the defects and the time allowed, which
must be reasonable, for the correction.

(6) The manufacturer and retailer shall comply with

the initial report and warranty service orders of the commissioner

[department]. Such orders are not contested cases within the
meaning of the Administrative Procedure and Texas Register Act
(Article 6252-13a, Vernon's Texas Civil Statutes) so as to provide
an opportunity for an adjudicative hearing prior to compliance. If
the manufacturer or retailer, or both, fails or refuses to provide
the warranty service in accordance with the orders of the

department following a home inspection, the commissioner shall set
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a hearing at which the manufacturer or retailer, or both, shall
show cause why the registration should not be suspended or revoked.
If, following the hearing, the commissioner finds that the prior
warranty service orders were correct, the failure or refusal of the
manufacturer or retaijiler to.comply with the orders 1is sufficient
cause for the suspension or revocation of the registration. 1If the
commissioner finds that the prior warranty service orders were
incorrect in the determination of the respective responsibilities
of the manufacturer, retailer, or both, the commissioner shall
enter a final order setting forth (1) the correct responsibilities,
and (2) the right of either the manufacturer or retailer to
indemnification from the other. The commissioner may also enter an
order directing the manufacturer or retailer whose registration is
not revoked to perform the warranty service responsibilities of the
retailer or manufacturer whose registration is revoked by giving
the manufacturer or retailer performing such warranty service the
right of indemnity against the other. The manufacturer or retailer
entitled to indemnification by wvirtue of an order of the
commissioner pursuant to this subsection is a "consumer" for
purposes of Sections 13 and 13A of this article and may recover its
costs, expenses, and attorney's fees from the other party's surety,
other security, or the manufactured homeowners' recovery fund.

SECTION 2.25. Sections 17(a), (b), (c), and (d), Texas
Manufactured Housing Standards Act (Article 5221f, Vernon's Texas
Civil Statutes), are amended to read as follows:

(a) A person, individual, or director, officer, or agent of

a corporation who knowingly and wilfully violates a provision of
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this Act or any rule, regulation, or administrative order of the

commissioner [department] in a manner that threatens the health or

safety of any purchaser or consumer commits a Class A misdemeanor
and on conviction shall be fined not more than $2,000 or shall be
confined in the county jail not longer than one year or both.

(b) Any person who violates any provision of this Act or the

rules, regulations, or administrative orders of the commissioner

[department] may be assessed a civil penalty to be paid to the
State of Texas in an amount not to exceed $1,000 for each such
violation as the court may deem proper, except that the maximum
civil penalty may not exceed $1,000,000 for any related series of
violations occurring within one year from the date of the first
violation. 1In lieu of revoking or suspending the registration
pursuant to Subsection (k) of Section 7 of this Act, and with the

agreement of the registrant, the commissioner [depaxtment]| may

assess an administrative [a--eivi:] penalty in an amount not to

exceed $1,000 for each [ard-every] violation of this Act or the

rules, regulations, or administrative orders of the commissioner

[deparEment], provided that the aggregate administrative [eivii)]

penalties as to any one registrant shall not exceed $50,000 for any
related series of violations occurring within one year from the
date of the first violation.

(c)' Whenever it appears that any person has violated or is
threatening to violate any of the provisions of this Act or of the

rules, regulations, or administrative orders of the commissioner

[department], the attorney general, the department, or any person

holding a valid registration pursuant to this Act may cause a civil
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suit to be instituted either for injunctive relief to restrain the
person from continuing the violation or threat of violation, or
[e£] for the assessment and recovery of the civil penalty, or for
both. If the injunctive relief is granted or a civil penalty
assessed, the plaintiff or petitioner shall be awarded reasonable
attorney fees and costs of suit.

(d) Failure by a manufacturer or retailer to comply with the
warranty provisions of this article or any implied warranties or
the violation of any provision of this article by any person is a
deceptive trade practice in addition to those practices delineated
in Chapter 17, Subchapter E, Business & Commerce Code and is
actionable pursuant to said subchapter. As such, the venue
provisions and all remedies available in said subchapter apply to
and are cumulative of the remedies in this article. However,
notwithstanding any provisions of law to the contrary, a lawsuit
containing allegations that the manufacturer or retailer failed to
perform warranty obligations or failed to comply with any written
or implied warranties shall be abated, provided that a plea in
abatement is filed with the court not more than 45 days following
the answer date of the movant, if the manufacturer or retailer
requests a consumer complaint inspection pursuant to the provisions
of Section 14 of this article. The abatement shall continue until
the department has performed a consumer complaint inspection and
the retailer, manufacturer, or both have been given an opportunity
to comply with the inspection report, determinations, and orders of

the commissioner [department]; however, the abatement shall not be

granted for a period in excess of 150 days. A consumer's refusal
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to allow the manufacturer or retailer to perform warranty service

pursuant to the inspection report, determinations, or orders ‘of the

commissioner [department] is a bar to any cause of action relating

to alleged failure to comply with any written or implied warranties
or perform warranty service.

SECTION 2.26. Section 18(d), Texas Manufactured Housing
Standards Act (Article 5221f, Vernon's Texas <©Civil Statutes), is
amended to read as follows: |

(d) If a retailer{s-brekers] or installer does not possess a
valid certificate of registration at the time of entering into any
contract with a consumer, the contract between the consumer and the
retailer([;-breker;] or installer is voidable within two years from
the date of the purchase of the manufactured home at the option of
the conéumer. A consumer's contract for the purchase, exchange, or
lease-purchase of a new manufactured home is also voidable within
two years from the date of the purchase of the manufacturéd home,
if the retailer purchased the home from an unregistered
manufacturer in violation of Section 6, Subsection (h) of this
article.

SECTION 2.27. Sections 19(a)(2), (3), (4), and (7), Texas
Manufactured Housing Standards Act (Article 5221f, Vernon's Texas
Civil Statutes), are amended to read as follows:

(2) '"Document of title" means a written instrument

issued solely by and under the authority of the commissioner

[department] that sets forth:
(A) the name and address of the purchaser and

seller at the first retail sale, or the transferee and transferor
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at any subsequent sale or transfer;

| (B) the manufacturer's name and address and, if

i

any, the model designation;
(C) in accordance with applicable rules of the

commissioner [department], the outside dimensions of the

manufactured home when installed for occupancy exclusive of the
tongue or other towing device as measured to the nearest one-half
of one foot at the base of the home, and the approximate square
footage of the home when installed for occupancy;

(D) the identification number or numbers for
each section or module of the manufactured home;

(E) the county of this state in which the
manufactured home is installed for occupancy;

(F) the dates of any liens, and the names and
addresses of the lienholders, in chronological order of
recordation, and if no liens are registered or recorded on the
manufactured home, a statement of that fact;

(G) the signature of the owner signed with pen
and ink on receipt of the certificate;

(H) that if a husband and wife file, with the
application for document of title, an agreement signed by both
providing that the manufactured home is to be held jointly with

rights of survivorship, the commissioner [department] will issue

the document of title in both names; and

(I) any other data the commissioner [department]

requires.

(3) "First retail sale" means the initial acquisition
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by a consumer of a new manufactured home by purchase, exchange, or
lease-purchase from a retailer and includes a bargain, sale,
transfer, or delivery with intent to pass an interest other than a

lien, to a manufactured home for which a document of title has not

been previously issued by the commissioner [department].

(4) "Identification number" means the permanent number
affixed to, or imprinted on, a manufactured home or section of the

home as prescribed by the rules of the commissioner [department].

(7) "Manufacturer's certificate" means a document, or

a form prescribed by the commissioner [department], that shows the

original transfer of a manufactured home from the manufacturer to
the retailer, and if presented with an application for a document
of title, the certificate must show, on a form prescribed by the

commissioner [departmernt], each subsequent transfer between

retailers and retailer to owner.

SECTION 2.28. Sections 19(b), (c), (4d), (e), (f), (é), (h),
(i), (3), (1), (m), (q), (r), (s), (t), and (u), Texas Manufactured
Housing Standards Act (Article 5221f, Vernon's Texas Civil
Statutes), are amended to read as follows:

(b) The commissioner [department] shall prescribe forms and

adopt rules relating to manufacturer's certificates, to
applications for documents of title, and to the issue of documents
of title at the first retail sale and for each subsequent sale or
transfer of a manufactured home.

(c)(l) At the first retail sale, the retailer and purchaser
shall apply for the issuance of a document of title. As a part of

the application, the retailer shall surrender the original
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manufacturer's certificate. At a subsequent sale or transfer the
seller and purchaser, or the transferor and transferee, shall apply
for the issuance of a new document of title. As a part of the
application, the seller or transferor shall surrender the original
document of title.

(2) The commissioner [department] may refuse to issue

a document of title, or may suspend or revoke a document of title,
if:

(A) the application contains any false or
fraudulent statement, or the applicant has failed to furnish

information required by the commissioner [department], or the

applicant is not lawfully entitled to the issuance of a document of
title;

(B) the commissioner [department] has reasonable

basis to believe that the manufactured home has been stolen or
unlawfully converted, or the issuance of a document of title would
constitute a fraud against the rightful owner or a lienholder;

(C) the commissioner [departmermt] has reasonable

basis to believe that the manufactured home is "salvaged" as
defined in Section 8 of this article and a salvage title has not
been applied for; or

(D) the required fee has not been paid.

(3) If the commissioner [department] refuses to issue,

or suspends or revokes, a document of title, written notice of such
action must be given by certified mail to the seller and purchaser,
or transferor and transferee, and to the holder of a lien or

security intérest of record. Such action by the commissioner
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[departmenﬁ] is a contested case within the meaning of the
Administrative Procedure and Texas Register Act, as amended
(Article 6252-13a, Vernon's Texas Civil Statutes)|[s-and-the--persen
having--an-interest-in-the-manufactured-heme-may-appeat-sueh-actien
te-the-eemmissiener]. Notice of the appeal and request for hearing
must be filed with the commissioner within 30 days following notice

of the commissioner's [departmentls] action.

(d) If there are no liens registered or recorded, the

commissioner [department] shall issue a document of title marked

"ORIGINAL" on its face and shall send the original by first <class
mail to the purchaser or transferee at the address on the

application. 1If a lien is shown in the application or recorded

with the department, the commissioner [department] shall issue a
document of title marked "ORIGINAL" on its face and send the
original by first class mail to the first 1lienholder. The

commissioner [department] shall mail, first class, a copy of the

document of title conspicuously marked "NONTRANSFERABLE COPY" on
its face to the purchaser or transferee and any other lienholder at
the address shown on the application.

(e) The owner designated in the original document of title

must transfer the title on a form prescribed by the commissioner

[department] executed before a notary public and must file the form
with the department before a manufactured home may be conveyed,
transferred, or otherwise disposed of at a subsequent sale. The

form must include any information the commissioner [department]

requires and must include an affidavit that the person signing is

the owner of the manufactured home and that there are no 1liens on
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the home except a lien shown on the document of title or described
in the affidavit. A title to a manufactured home may not pass or
vest at a subsequent sale until the transfer is executed as
provided by this section and an application for the issuance of a
new document of title is sent to the department.

(£) When the ownership of a manufactured home in this state
is transferred by operation of law, as in an inheritance, a devise,
or a bequest, bankruptcy, receivership, judicial séle, or any

involuntary divestiture of ownership, the commissioner [department)

shall issue a new document of title when the department is provided
with a certified copy of the order or bill of sale from an officer
making a judicial sale, or the order appointing a temporary
administratof, the probate proceedings, the letters testamentary,
the letters of administration, or an affidavit by all of the heirs
at law showing that no administration is necessary and showing in
whose name the certificate should be issued. If a security
interest or other 1lien is foreclosed in accordance with law by
nonjudicial means and the secured party or other mortgagee files an
affidavit with the department showing the nonjudicial foreclosure

in accordance with law, the commissioner [department] may issue a

new document of title in the name of the purchaser at the
foreclosure sale. if the foreclosure is of a constitutional or
statutory lien and the mortgagee files an affidavit showing the
creation of the lien and of the divestiture of title because of the

lien in accordance with law, the commissioner [deparEment] may

issue a new document of title in the name of the purchaser. If an

agreement providing for right of survivorship is signed by the
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husband and wife and if on the death of either spouse the
department 1is provided with a copy of the death certificate of the

deceased spouse, the commissioner [department] shall issue a new

document of title to the surviving spouse.

(g) If an original document of title is lost or destroyed,
the owner or lienholder may obtain a certified copy of the original
from the department by making an affidavit on a form prescribed by

the commissioner [department]; but the commissioner [department]

shall issue the certified copy only to the first lienholder if a
lien 1is disclosed on the original. The certified copy shall be
conspicuously marked "CERTIFIED COPY OF ORIGINAL" on its face. 1f
the original is recovered, the owner or 1lienholder shall
immediately surrender the original to the department with the
certified copy of the original document of title, and the

commissioner [department] shall issue a new original document of

title.

(h) The commissioner [departmer£] shall record all state tax

liens as filed by the comptroller on manufactured homes installed

for use and occupancy in this state. The commissioner [depar&ment]

may not issue or transfer the title to a manufactured home on which
a state tax lien has been filed until the tax, penalties, and
interest are paid. On receipt of a notice that the comptroller has

filed a lien, the commissioner [department] shall notify the owner

and all lienholders.
(i) A lien on the manufactured homes in the inventory is
perfected by filing a security agreement with the department in a

form that contains the information the commissioner [department]
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requires. Failure to pay or satisfy any inventory lien filed and
recorded against a manufactured home pursuant to the terms of the
security agreement by the retailer is sufficient cause to revoke or

suspend the retailer's registration with the commissioner

[department].

(3J) If a manufactured home is affixed to real estate by
installation on a permanent foundation, as defined by the
department, the manufacturer's certificate or the original document
of title may be surrendered to the department for cancellation.
The address and location of the real estate must be given to the
department when the certificate or document of title is

surrendered. The commissioner [department] may require the filing

of other information. The commissioner [depar€tment] may not cancel

a manufacturer's certificate or a document of title if a lien has
been registered or recorded on the manufactured home. If a lien

has been registered or recorded, the commissioner [department]

shall notify the owner and each lienholder that the title and a
description of the lien have been surrendered to the department and

that the commissioner [department] will not cancel the title until

the lien is released. Permanent attachment to real estate does not
affect the validity of a lien recorded or registered with the
department before the manufactured home is permanently attached.
The rights of a prior lienholder pursuant to a security agreement
or the provisions of a credit transaction and the rights of the
state pursuant to a tax lien are preserved.

(1) Notwithstanding any other provisions of this section,

the filing of a security agreement by a secured party perfecting a
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lien in the inventory of a retailer shall not prevent a buyer in
the ordinary course of business as defined by Sections 1.201(9)Iand
9.307(a) of the Business & Commerce Code from acquiring good title

free and clear of such interest, and the commissioner [department]

shall not consider such security interest as a lien for the purpose
of title issuance.

(m) The commissioner [depar&tment] shall furnish each county

tax assessor-collector in this state a quarterly report that lists
the name of the owner of each manufactured home installed in the
county during the preceding calendar gquarter, the name of the
manufacturer, the model designation, the identification number of
each section or module, and the address or location where the

manufactured home is installed. The commissioner [department]

shall furnish a copy of the report to the chief appraiser of the
appraisal district established for the county in which the
manufactured home is installed.

(g) The commissioner [department | shall adopt rules

consistent with this article for the titling of a manufactured home
that has been previously registered or titled in this state or any
other state. The rules must protect a lienholder recorded on a
certificate or document of title.

(r) The commission {depaxtment] shall set fees for issuing
and cancelling titles to manufactured housing which shall include
$10 for each title transaction which shall be paid to the State
Treasury and deposited in a fund to be known as the manufactured
homeowners' recovery fund. These fees are hereby appropriated, and

reappropriated, respectively, to the department and the
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manufactured homeowners' recovery fund.
(s) The department shall print on every document of title

issued by the commissioner [department] under this section a notice

that the document of title may not reflect the existence of a tax
lien notice filed for the manufactured home since the document of
title was issued and that information about tax liens for which
notice has been filed may be obtained from the department on
written request.

(t) On the written request of a person containing the name
of the owner of a manufactured home having a document of title or

the identification number of a manufactured home, the commissioner

(department] shall furnish information held by the department on
the current ownership of the manufactured home and the existence of
any tax liens on the manufactured home for which notice has been
filed with the department.

(u) The commissioner [departmert] shall cancel titles to

manufactured homes which have been sold, exchanged, or

~ lease-purchased to purchasers for the purchasers' business use.

[New-tities-may--be--issued--en--preper--application--following--an

inspeetion--and--determination--that--the--heme-is-habitabie=] The

commissioner [departmert] shall issue salvage titles for salvaged

manufactured homes, as defined in Section 8 of this article, and
may issue new titles if the new home is rebuilt pursuant to the

rules and regulations of the commissioner [department].

SECTION 2.29. Section 20, Texas Manufactured Housing
Standards Act (Article 5221f, Vernon's Texas Civil Statutes), 1is

amended to read as follows:
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Sec. 20. NOTICE TO CONSUMERS EEFORE TITLE TRANSFER. (a) A
retailer or manufacturer shall not transfer title to a HUD=-Code
manufactured home nor otherwise sell, assign or convey a HUD-Code
manufactured home to a consumer without delivering the formaldehyde
health notice required by this section subject to applicable rules

of the commissioner [department]. The notice shall be delivered to

the consumer prior to the execution of any mutually binding sales
agreement or retail installment sales contract.

(b) The content of the notice shall be the same as reguired
by the U.S. Department of Housing and Urban Development and of such

type, size, and format as prescribed by the commissioner

[department]. A retailer or manufacturer shall not wvary the
provisions or form of the notice; it is sufficient and adequate, as
a matter of law, to advise consumers of the risks of occupying the
home.

(c) The knowing and willful failure of a retailer or a
manufacturer to comply with the applicable regqulations of the U.S.

Department of Housing and Urban Development and of the commissioner

[department] is conclusive that such person breached the duty to
notify the consumer .about formaldehyde -and that the hoeme is not
habitable; compliance with such .applicable regulations by a
retailer or a manufacturer is conclusive that the consumer received
sufficient 'and adequate notice of the risks of -occupying -the :home
and that the home is ‘habitable as regards :(formaldehyde -emissions.

[ ¢d}~--FThe--knewrng--and--wiiltfut-~£failture--of-a-retarier-or-a
mManufaeturer;-from-September-1,-31983s--to——Feptember--31;--32985---te

eempty---with--the--appitieabie--provisiens--ef--peetion--26,--Fexas
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Manafaetared—Heasing-Standards-Aet-(Artieie-saeify--Vernenls--?exas
Givii---Statutesiy---and---the---revised--ferma}dehyde--warning--as
premuigated-by-the—department-eentinues-te-be-eeneiusive-that--sueh
persen--breaehed-the-duty-te-neti£y-thé-eensumer-abeut-fermaidehyde
and-that-the-heme—is-net-habitabier-eempiianee7-frem--September--ir
&9817--te--September--ir--i9857-—wi€h--the-appiieabie-previsiens-ef
Seetien-297--?exas--Manufaetured--Heusing--Standards--Aet--(Artieie
522&57-Vernenls-Eexas-eivii-Statutes)7~and-the-fevised-fermaidehyde
warning-as-premuigated-by-the-department-eentinues-te-be-eeneiusive
that--the--eensumer--reeeived-suﬁfieient-and-adequate-netiee-ef-the
risks—ef-eeeupying-the-heme-and-—that--the--heme--is--habitabie--as
regards-£fermaidehyde~-emissiens- |
SECTION 2.30. Section 1, Article 5221f-1, Revised Statutes,
is amended by amending Subdivisions (4) and (5) and by adding
Subdivision (7) to read as follows:
(4) "Department" means the Texas Department of

Licensing and Regqulation [beber-and-Standards].

(5) "Commissioner" means the commissioner of licensing

and regulation [the-?exas-Bepartment-ef-Baber-and-Standards].

(7) "Commission" means the Texas Commission of

Licensing and Requlation.

SECTION 2.31. Section 2(4), Article 5221f-1, Revised
Statutes, is amended to read as follows:

(d) All areas of authority belonging to municipalities are
specifically and entirely reserved to them. That authority may
include local land use and zoning requiréments, building setback

requirements, side and rear yard requirements, site planning and
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development and property line requirements, subdivision control,
and landscape architectural requirements. Those local requirements
and regulations and others not in conflict with this article or
other state 1law relating to transportation, erection, or
installation, or use, shall be reasonably and uniformly applied and
enforced without distinctions as to whether the housing or
buildings are manufactured or are constructed on-site. A
municipality that regulates on-site construction or installation
specifically has authority to:

(1) require and review, for compliance with the
mandatory state codes, a complete set of design plans ana
specifications bearing the stamp of the council for each
installation within its corporate limits;

(2) require that all applicable local permits and
licenses be obtained before any construction begins on a building
site; |

(3) require that all modules or modular components
bear an approved decal or insignia under rules of the department
reflecting that fhey have been inspected at the manufacturing plant
or facility; and

| (4) establish procedures for the inspection of the
erection and installation of any industrialized housing or
buildings to be 1located within its corporate limits to assure

compliance with the mandatory codes and the rules of the

commissioner [department] and for the inspection of all foundation
and other on-site  construction to assure compliance with approved

designs, plans, and specifications; these procedures may require
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final inspections and tests before occupancy in accordance with the
mandatory codes and may require correction of deficiencies
identified by the tests or discovered in final inspections.

SECTION 2.32. Section 4, Article 5221f-1, Revised Statutes,
is amended by amending Subsections (a) and (b) and by adding
Subsection (c¢) to read as follows:

Sec. 4. BUILDING INSPECTIONS. (a) The department shall
inspect the construction of industrialized housing or buildings at
the manufacturing plant or facility to assure compliance with the
approved designs, plans, and specifications. Instead of using
department [i¢s--ewn] personnel for in-plant inspections, the

commissioner [department] may designate third-party inspectors

approved by the council to perform these inspections subject to

rules of the commissioner [departmert]. Local building officials

shall be permitted to witness in-plant inspections in order to make
recommendations for inspection procedures to the council.

(b) The construction of the foundation system and the
erection and installation of the modules or modular somponents on
the permanent foundation to assure-compliance with the designs,
plans, and specifications for industrialized housing or buildings
to be sited within the corporate 1limits of a «city shall be
inspected by the city building official along with all construction
done at the permanent site location. If the industrialized housing
or building is to be located outside the corporate 1limits of any

city, the on-site inspections shall be performed by third-party

inspectors approved by the council or by the commissioner

[department].
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(c) The commissioner, by rule, Mmay -authorize a building

inspection of industrialized housing or buildings constructed in

another state to be performed by an inspector of the equivalent

regulatory agency of the other state and also fay authorize the

performance. of inspections of industrialized housing or buildings

that are constructed in this state for use in another state. The

commissioner must ‘enter a reciprocity agreement with the agency of

the other state as necessary to implement this isection.

SECTION 2.33. Sections 5(f) and (i), Article 5221f=1,
Revised Statutes, are amended to read as follows:

(f) The <commissioner [depa¥tment] shall recommend qualified

third-party inspectors and design review agencies to the council.
The council shall -establish criteria for the approval of, and it
must approve, all third-party dinspectors -and design review

agencies. The commissioner [department] shall publish a listing of

‘all approved inspectors and design review agencies.

(m) The commissioner [department] -shall adopt rules as may

be necessary to implement the actions and decisions of the couné¢il.
The decisions, actions, and interpretations of the council are

binding on the' department, third-party inspectors, design review

‘agencies, -and municipalities ‘and other local political
subdivisions.
SECTION 2.34. Section 6, Article 5221f-1, Revised Statutes,

is amended to read -as follows:

‘Sec. 6. REGISTRATION; [BEPARFMENT] RULES. The commissioner

[department] shall adopt rules and regulations and promulgate

administrative orders as necessary to assure compliance with the
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intent and purpose of this Act and to provide for wuniform
enforcement. The rules and regulations shall [may] provide for
registration and regulation of manufacturers or builders of
industrialized housing or buildings and for the placement of decals
or insignia on each transportable modular section or modular
component to indicate compliancé with the mandatory codes. The

commissioner [department] must adopt rules as appropriate to

implement actions, decisions, interpretations, and instructions of
the council.

SECTION 2.35. Article 5221f-1, Revised Statutes, is amended
by adding Section 6A to read as follows:

Sec. 6A. CONTINUING EDUCATION. The commissioner may

recognize, prepare, or administer continuing education programs for

persons regulated under this article. Participation in the

programs is voluntary.

SECTION 2.36. Sections 7(a) and (b), Article 5221f-1,
Revised Statﬁtes, are amended to read as follows:

(a) The commission [departmen€] shall set fees for
registration of manufacturers or builders constructing
industrialized housing or buildings, for the inspection of
industrialized housing or buildings at the manufacturing plant or
facility, and for the issuance of decals or insignia in amounts
that pay for all costs of the inspections and administration of
this article. These fees shall be paid to the state treasurer and
placed in the general revenue fund.

(b) If an approved third-~party inspector does inspections,

fees may be paid directly to the third-party inspector [but-must-be
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forwarded-through~the-department-£for-apprevat].

SECTION 2.37. Sections 8(a), (b), and (d), Article 5221f-1,
Revised Statutes, are amended to read as follows:

(a) No person shall construct, sell or offer to sell, lease
or offer to lease, or transport over the roads, streets, or

highways of this state any industrialized housing or buildings, or

modular sections or components thereof, in violation of this

article or the rules, regulations, or administrative orders of the

commissioner [department].

(b) Any person who violates any provision of this article or
of the rules, regulations, or administrative orders of the

commissioner |[department] may be assessed a civil penalty to be

paid to the State of Texas in an amount not to exceed $1,000 for
each such violation as the court may deem proper.

(d) A person who knowingly and wilfully violates any
provision of this article or of any published rule, regulation, or

administrative order of the commissioner [department] commits a

Class A misdemeanor.

SECTION 2.38. Section 9, Article 5221f-1, Revised Statutes,
is amended to read as follows:

Sec. 9. ADMINISTRATIVE SANCTIONS. (a) The commissioner|[s
after-notiee-and-hearings ] may refuse to issue or may permanently
revoke, or suspend for' a definite period of time and for a
specified geographic area or location, any certificate of
registration if the commissioner finds that the applicant or
registrant:

(1) furnished false information on any application,
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report, or other document filed with the department;

(2) failed to pay any fee or to furnish or file any
reports required by the department for the administration and
enforcement of this article;

(3) engaged in any false, misleading, or deceptive
acts or practices as those terms are set forth in and as those acts
are declared unlawful by the provisions of Chapter 17, Subchapter
E, Business & Commerce Code; or

(4) violated any provision of this article or any
rule, regulation, or administrative order made or issued by the

commissioner [department] pursuant to this article or any

decisions, actions, or interpretations of the council.

(b) If the commissioner proposes to suspend or revoke a

person's certificate of registration, the person is entitled to a

hearing before the commissioner or a hearings officer appointed by

the commissioner. The commissioner shall prescribe procedures by

which all decisions to suspend or revoke are made by or are

appealable to the commissioner.

SECTION 2.39. Section 2, Vehicle Storage Facility Act
(Article 6687-9a, Revised Statutes), is amended to read as follows:
Sec. 2. DEFINITIONS. In this article:

(1) "Commissioner" means the commissioner of licensing

and regulation.

(2) "Department" means the Texas Department of

Licensing and Regulation [kaber-anrd-Standards].

(3) [¢23] "Vehicle storage facility" means a garage,

parking lot, or any type of facility owned by a person other than a
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governmental entity for storing or parking 10 or more vehicles.

(4) [¢33] "Vehicle" means a motor vehicle subject to
registration under the Certificate of Title Act (Article 6687-1,
Vernon's Texas Civil Statutes) or any other device designed to be
self-propelled or transported on a public highway.

(5) [¢43%] "Owner of a vehicle" means:

(A) a person in whose name the vehicle is
registered under the Certificate of Title Act (Article 6687-1,
Vernon's Texas Civil Statutes);

(B) a person in whose name the vehicle 1is
registered under Section 2, Chapter 88, General Laws, Acts of the
4lst Legislature, 2nd Called Session, 1929 (Article 6675a-2,
Vernon's Texas Civil Statutes), or a member of the person's
immediate family;

(C) a person who holds the vehicle through a
valid lease agreement; or

(D) an unrecorded 1lienholder whose right to
possess the vehicle exists through a chattel mortgage.

SECTION 2.40. Section 4, Vehicle Storage Facility Act
(Article 6687-9a, Revised Statutes), is amended to read as follows:

Sec. 4. AUTHORITY. (a) The commissioner may [department-is

avtheriged-~-€0] issue licenses to operate vehicle storage
facilities.

(b) The commissioner [department ] shall adopt rules

establishing requirements for the licensing of persons to operate
vehicle storage facilities to ensure that 1licensed storage

facilities maintain adequate standards for the care of stored
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vehicles.
SECTION 2.41. Section 5, Vehicle Storage Facility Act
(Article 6687-9a, Revised Statutes), is amended to read as follows:
Sec. 5. PROHIBITION. A person may not operate a vehicle
storage facility unless the person holds a current license to
operate a vehicle storage facility issued to the person by the

commissioner [department].

SECTION 2.42. Section 6(a), Vehicle Storage Facility Act
(Article 6687-9a, Revised Statutes), is amended to read as follows:

(a) The commissioner [department] by rule shall determine

the types of information to be supplied on an application for a
license under this article, but the rules must require that an
application be made under oath and list:

(1) each conviction of a felony, or a misdemeanor for
which the maximum punishment is by confinement in jail or by a fine
exceeding $200, that was obtained against the applicant or a
partner or officer of the applicant in the three years immediately
preceding the date of the application;

(2) the name and address of each partner, if the
applicant is a partnership; and

(3) the name and address of the president, secretary,
and treasurer of the corporation, if thé applicant is a
corporation.

SECTION 2.43. Section 7, Vehicle Storage Facility Act
(Article 6687-9a, Revised Statutes), is amended to read as follows:

Sec. 7. APPROVAL. The commissioner [department ] shall

approve an application that is submitted as provided by Section 6
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of this article for a license to operate a vehicle storage facility

unless the commissioner [department] determines that:

(1) the applicant knowingly supplied félse or
incomplete information on’the application;

(2) the applicant, one of the applicant's partners, or
one of the applicant's officers has been convicted of a felony, or
a misdemeanor for which the maximum punishment is by confinement in
jail or by a fine exceeding $500, in the three years preceding the
date of the application; or

(3) the vehicle storage facility for which the license
is sought does not meet the standards for storage facilities

established by the rules of the commissioner [department].

SECTION 2.44. Section 8, Vehicle Storage Facility Act
(Article 6687-9a, Revised Statutes), is amended to read as follows:

Sec. 8. NOTICE OF DENIAL. If the commissioner [departmernt]

denies an application for a license under this articie, the
department shall send written notice of the [#ts] decision to the
applicant, at the address shown on the application, by certified
mail, return receipt requested. The notice shall state the reason

for the commissioner's [departmentls] decision and that the

applicant is entitled to a hearing before the commissioner

{department] under Section 11 of this article. The notice may
state that the decision is temporary pending compliance by the
applicant. If the decision is temporary and the applicant complies

with the requirements of this article and rules of the commissioner

(department] before the 15th day after the date the applicant

receives the notice, the commissioner [department] shall then
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approve the application.
SECTION 2.45. Section 9, Vehicle Storage Facility Act
(Article 6687-9a, Revised Statutes), is amended to read as follows:

Sec. 9. TERM OF LICENSE. (a) A license issued under this

article is valid for the period set by the commission [enpires--en
Beeember-ai-ef—the-year;in-whieh-it-is-issued].

(b) A person may apply to the commission [department] to
renew the license on an application form approved by the commission
[department]. [An-aeppiieation-for-renewal-eof--a--lieense--must--he
aceempanied-by-a-£fee-0£-5160- ]

(c) [f€~--an--appiication--for--renewal--ef--a-license-is-net
sabmitted-befere—the-Sist-day-after--the--expiratien--date--ef--the
tieenser;-the-ticense-may-noet-be-renewed-

[¢d}] A person whose license expires and is not renewed
under this section may apply for a new license under Section 6 of
this article.

SECTION 2.46. The Vehicle Storage Facility Act (Article
6687-9a, Revised Statutes) is amended by adding Section 9A to read
as follows:

Sec. 9A. CONTINUING EDUCATION. The commissioner may

recognize, prepare, or administer continuing education programs for

licensees. Participation in the programs is voluntary.

SECTION 2.47. Section 10, Vehicle Storage Facility Act
(Article 6687-9a, Revised Statutes), is amended to read as follows:

Sec. 10. REVOCATION. (a) The commissioner [department] may

revoke a license or deny an application to renew a license issued

under this article if the commissioner [department] determines
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that:

(1) the licensee, one of the licensee's partners, or
one of the licensee's officers has been convicted of a felony, or a
misdemeanor for which the maximum punishment is by confinement in
jail or by a fine exceeding $500, which directly relates to a duty
or responsibility of an operator of a vehicle storage facility;

(2) the vehicle storage facility for which the license
was issued does not meet a standard for a vehicle storage facility

set by rule of the commissioner [departmert]; or

(3) the 1licensee Kknowingly violated a rule of the

commissioner [department], or an employee of the licensee, with the

licensee's knowledge, violated a rule of the commissioner

[department].

(b) The commissioner [department] shall send notice of the

revocation or denial to the licensee by certified mail, return
receipt requested, before the eighth day after the daté of the
decision.

SECTION 2.48. Section 1l1(a), Vehicle Storage Facility Act
(Article 6687-9a, Revised Statutes), is amended to read as follows:

(a) A person whose application for a license to operate a
storage facility has been denied, whose license has been revoked,
or whose application to renew a license has been denied may, before
the 15th day after the date the person receives notice of the
revocation or denial, regquest in writing a hearing before the

commissioner [depar&tment] on the revocation or denial.

SECTION 2.49. Section 15, Vehicle Storage Facility Act

(Article 6687-9a, Revised Statutes), is amended to read as follows:
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Sec. 15. USE OF FEES. The commissioner [departmernt] shall

remit all fees collected under this article to the State Treasurer
for deposit in the State Treasury to the credit of a fund to be
used, subject to legislative appropriation, for administering this
article.

SECTION 2.50. Section 1, Chapter 1135, Acts of the 70th
Legislature, Regular Session, 1987 (Article 6687-9b, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 1. DEFINITIONS. 1In this Act:

(1) "Commission" means the Texas Commission of

Licensing and Requlation.

(2) "commissioner" means the commissioner of licensing

and regqulation.

(3) "Department" means the Texas Department of

Licensing and Regulation [baber-and-Standards].

(4) [¢23] M"Tow truck" means a motor vehicle or
mechanical device adapted or used to tow, winch, or otherwise move
disabled motor vehicles.

{5) [¢33] "Tow truck owner" means a person engaged in
the business of using a tow truck to tow, winch, or otherwise move
a motor vehicle.

SECTION 2.51. Sections 2(a) and (b), Chapter 1135, Acts of
the 70th Legislature, Regular Session, 1987 (Article 6687-9b,
Vernon's Texas Civil Statutes), are amended to read as follows:

(a) Except as provided by Section 5 of this Act, a person
may not operate a tow truck [fer-eempenrsatienm] in this state unless

the tow truck is registered with the department as provided by this
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Act.

(b) The commissioner [depar&mern&] shall issue a certificate

of registration to a tow truck owner whose vehicle meets the
registration requirements prescribed by [department] rule of the

commissioner and who pays the registration fee.

SECTION 2.52. Section 3, Chapter 1135, Acts of the 70th
Legislature, Regular Session, 1987 (Article 6687-9b, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 3. POWERS AND DUTIES OF COMMISSIONER {DEPARTMENT].

[ ¢a}] The commissioner [department] shall adopt rules regarding

only the minimum insurance requirements for the operation of tow
trucks and minimum safety standards regarding the operation of tow
trucks.

[ tb3~-~The-department--shalti--impose--£fees--for--the--originat
registratien--and--renewat--registration-of-ari-tow-trucks-operaked
fer-eempensatiene—-?he-department-shaii-set—-tke--£ees--in—;ameunts
that--are--reasenabie--and--necegsary--to--cover--the--costs-ef-the
adminisEration-of-this-Ack~

[ te}--The-department~shali-preseribe--appliieation--forms--for
eriginat-and-renevat-ecertificates-eof-registration< |

SECTION 2.53. Section 4(b), Chapter 1135, Acts of the 70th
Legislature, Regular Session, 1987 (Article 6687-9b, Vernon's Texas
Civil Statutes), is amended to read as follows:

(b) The commissioner [departmert] shall adopt rules relating

to the identification requirement imposed under this section.
SECTION 2.54. Section 6, Chapter 1135, Acts of the 70th

Legislature, Regular Session, 1987 (Article 6687-9b, Vernon's Texas
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Civil Statutes), is amended to read as follows:
Sec. 6. RENEWAL. [ €a3] A certificate of registration is

valid for the period set by the commission [ere-yea¥] (and may be

renewed by paying to the commissioner [annuaiiy--en-er-before

February-i-en-payment-e£] the required renewal fee.

[(b)--§£—a-€ew-€ruek-ewner-faiis-te-renew-the-registratien-by
the-required-dater-the-ewner-may-renew-the-registfatien-en-—payment
ef--the-—renewai—-fee--and-a-iate-fee-set-by-the—departmente--if-an
appiiecation-fer-renewat-of-the-registration-is-not-submitted-to-the
department-befere-the-sist-day-after-the--expiratien--date--ef--the
registratien7—-the—-registratien--may-net-be-renewede--Te-reinstate
the-eertifieate-ef-registratien7-the-ewner--must--eempiy--with-—the
requirements-fer-an-eriginat-ecertificate= )

SECTION 2.55. Chapter 1135, Acts of the 70th Legislature,
Regular Session, 1987 (Article 6687-9b, Vernon's Texas Civil
Statutes), is amended by adding Section 6A to read as follows:

Sec. B6A. CONTINUING EDUCATION. The commissioner may

recognize, prepare, or administer continuing education programs for

persons regulated under this Act. Participation in the programs is

voluntary.
SECTION 2.56. Sections 7(a) and (b), Chapter 1135, Acts of

the 70th Legislature, Regular Session, 1987 (Article 6687-9b,
Vernon's Texas Civil Statutes), are amended to read as follows:

(a) The commissioner [department] may deny, suspend, revoke,

or reinstate a certificate of registration.

(b) The commissioner [department| shall adopt rules

establishing the procedures for denial, suspension, revocation, or
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reinstatement of a <certificate of registration for failure to
follow the insurance and minimum safety requirements established by

the commissioner [department].

SECTION 2.57. Section 2, Texas Boxing and Wrestling Act
(Article 8501-1, Vernon's Texas Civil Statutes), is amended to read
as follows:

Sec. 2. PURPOSE. It is the legislature's intent to improve
the ¢general welfare and safety of the citizeﬁs of this state. The
legislature finds that the boxing [end-wrestiing] industry in this
state should be regulated in order to protect the best interest of
both contestants and the public, and it is the responsibility of
the state to provide for the protection of the contestants and the
public through the imposition of certain regulations on the boxing
[and--wres€iing] industry and to impose a gross receipts tax upon
the proceeds obtained from boxing and wrestling performances to
finance said regulation. The legislature finds this to be the most
economical and efficient means of dealing with this problem and
serving the public interest. Accordingly, this Act shall be
liberally construed and applied to promote its underlying policies
and purposes.

SECTION 2.58. Section 3, Texas Boxing and Wrestling Act
(Article 8501-1, Vernon's Texas Civil Statutes), is amended to read
as follows:

Sec. 3. DEFINITIONS. Whenever used in this Act, unless the
context otherwise requires, the following words and terms have the
following meanings:

(1) [¢ay] "Commissioner" means the commissioner of
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licensing and regulation [the--Texas--Bepartment--ef--Laber--and

Btandards] or his designated representative.
(2) [¢e¥] '"Department" means the Texas Department of

Licensing and Regulation [Rkaber-and-Standards].

(3) [¢e¥] "Person" includes an individual,
association, partnership, or corporation.
(4) [¢d}] "Professional boxer [ex-wrestier]|" means a

person to be licensed by the commissioner [department] who competes

for a money prize, purse, or compensation in a boxing [exr
wrestiing] contest, exhibition, or match held within the State of
Texas.

(5) [¢fe?] "Exhibition" means a demonstration of boxing
or wrestling skills.

(6) [¢£)] "Boxing" [as-used-in-the--Texas--Bexing--and
Wres€iing-Aet] includes kickboxing, a form of boxing in which blows
are delivered with any part of the arm below the shoulder,
including the hand, and any part of the leg below the hip,
including the foot.

(7) [¢g}] "Judge" means a person to be licensed by the

commissioner ([department] who is at ringside during a boxing [e®

wrestiing] match and who has the responsibility of scoring the
performance of the participants in the match.
(8) [¢th}] '"Referee" means a person to be licensed by

the commissioner [department] who has the general supervision of a

boxing [end-wrestiing] match or exhibition and is present inside of
the ring during the match or exhibition.

(9) "Boxing promoter" [¢i3}--UPremeter!] means a person
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to be licensed by the department who arranges, advertises, or
conducts a boxing [er-wrestiing]| contest, match, or exhibition.

{10) "Wrestling promoter" means a ‘person to be

registered with the secretary of state who arranges, advertises, or

conducts a wrestling contest, match, or exhibition.

SECTION 2.59. Section 4, Texas Boxing .and Wrestling Act
(Article 8501-1, Vernon's Texas Civil Statutes), is amended to read
as follows:

Sec. 4. ENFORCEMENT RESPONSIBILITY. (a) The department
shall have the sole jurisdiction and authority to enforce the
provisions of this Act, and the commissioner shall investigate any
allegations of activity which may violate the provisions of this
Act.

(b) [489] The commissioner is authorized to enter at
reasonable times and without advance notice any place of business
or ‘establishment where said alleged illegal activity,may'océur.

(c) [¢B3] The commissioner is authorized to promulgate rules
and regulations and hold administrative hearings in accordance with
the Administrative Procedure and Texas Register Act -(Article
6252-13a, Vernon's Texas Civil Statutes). The commissioner shall
promulgate any and all reasonable rules ‘and regulations which may
be necessary for the purpose of enforcing the provisions of this
Act. The commissioner is authorized to promulgate rules and
regulations governing ‘professional kickboxing contests or
exhibitions, which shall be fought on the basis of the best efforts
of the contestants. The commissioner shall have ‘the power and

authority to revoke or suspend the license or permit of any judge,
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boxer, [wrestier;] manager, referee, timekeeper, second, or boxing
promoter for wviolations of any rule or regulation promulgated
purguant to this Act or for the violafion of any provision of this
Act, and [he] may deny an application for a license when the
applicant does not possess the requisite qualifications.

(d) [¢e3¥] The commissioner shall have the power and
authority to hold a hearing regarding allegations that any person
has violated or failed to comply with the provisions of this Act.
In addition to the denial, revocation, or suspension of a license,
the commissioner may order the forfeiture of the purse of any
boxer|[;-wrestier;] or manager in an amount not to exceed $1,000 for
the violation of any rule or regulation promulgated pursuant to the
Act or for the violation of any provision of this Act, and said
noney shall be deposited to the credit of the General Revenue Fund
of the State of Texas.

(e) [t4}] In the conduct of any administrative hearing held
pursuant to this Act, the commissioner may administer oaths to
witnesses, receive evidence, and issue subpoenasvand subpoenas
duces tecum to compel the attendance of witnesses and the
production of papers and documents related to matters under
investigation. Administrative hearings shall be held in conformity
with the Administrative Procedure and Texas Register Act (Article
6252-13a, Vernon's Texas Civil Statutes).

SECTION 2.60. Sections 7(a) and (c), Texas Boxing and
Wrestling Act (Article 8501-1, Vernon's Texas Civil Statutes), are
amended to read as follows:

(a2a) The promoting, conducting, or maintaining of boxing [anrd
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wrestiing] matches, contests, or exhibitions when conducted by
educational institutions, Texas National Guard Units, or amateur
athletic organizations duly recognized by the commissioner shall be
exempt from the licensing and bonding provisions of this Act
provided that none of the participants in such contests or
exhibitions receive a money remuneration, purse, or prize for their
performance or services therein.

(c) When an admission fee 1is charged by any person
conducting or sponsoring an amateur boxing and wrestling contest,
match, or exhibition, except those amateur events exempted in
Section 7(b) herein, the gross receipts tax hereinafter provided in
Section 11 of this Act shall apply and must be paid by the
sponsoring person. In addition, amateur boxing [er-wrestiing]
contests wherein an admission fee is charged shall be conducted
under the following conditions:

(1) The commiséioner must approve the contest, match,
or exhibition at least seven days in advance of the event.

(2) All entries shall be filed with the amateur
organization at least three days in advance of the event.

(3) The amateur organization shall determine the
amateur standing of all contestants.

(4) The amateur contest, match, or exhibition shall be
subject to the supervision of the commissioner, and all profits
derived from such contests shall be used in the development of
amateur athletics.

(5) Only referees and judges licensed by the

commissioner may participate in amateur contests, matches, or
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exhibitions.

(6) All contestants shall be examined by a licensed
physician within a reasonable time prior to the event, and a
licensed physician shall be in attendance at the ringside during
the entire event.

(7) All professional boxers [and-wrestiers] licensed
under this Act are prohibited from participating in any capacity
during an amateur conteSt, match, or exhibition.

SECTION 2.61. Section 8, Texas Boxing and Wrestling Act
(Article 8501-1, Vernon's Texas Civil Statutes), is amended to read
as follows:

Sec. 8. PROMOTERS. (a) A [Ne] person may not [sha}] act
as a boxing. promoter [ef--either-bexing-er-wrestiing] until the

person [khe] has been licensed by the department under [pursuant-te]

this Act. A person may not act as a wrestling promoter until the

person has registered with the secretary of state.

(b) The application for a boxing promoter's license shall be
made upon a form furnished by the commissioner and shall be
accompanied by the [an-anrnuai] license fee. The [and-the] license
[er--registratien] fee shall be $20 for a Boxing Promoter's License
[and-§20-fer-a-Wrestiing-Premoterig--bLiecense] in a city with a
population not exceeding 10,000; $50 in cities with a population of
10,001 to 25,000, inclusive; $100 in cities with a population of
25,001 to 100,000, inclusive; $200 in cities with a population of
100,001 to 250,000, inclusive; and $300 in a city above 250,001

inhabitants. The application for a boxing promoter's license shall

be accompanied by a surety bond subject to the approval of the
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commissioner and conditioned on [fer] the payment of the tax

[hereby] imposed under Section 11 of this Act. The commissioner

shall f£ix the sum of the surety bond, but the sum may not be less
than $300.

(c) The registration of a wrestling promoter shall be made

on a form furnished by the secretary of state and shall be

accompanied by the registration fee set by the secretary of state

in an amount reasonably necessary to cover the administrative costs

of registration. The registration application shall be accompanied

by a $5,000 surety bond to be filed with the secretary of state and

conditioned on_ the payment of the tax imposed under Section 11 of

this Act.

(d) A [F¥he] surety bond shall be issued by a company
authorized to do business in Texas and shall be in conformity with
the Insurance Code.

(e) A [¢d4)--Fhe] surety bond shall be to the state for the
use by the state or any political subdivision thereof who

establishes liability against a boxing or wrestling promoter for

damages, penalties, taxes, or expenses resulting from promotional
activities conducted within the State of Texas.

(f£) A [¢e}--Fhe] bond shall be open to successive claims up
to the amount of face value, and a new bond must be filed each
year. The bonding company is regquired to provide written
notification to the department at 1least 30 days prior to the
cancellation of the bond.

SECTION 2.62. Sections 9(a) and (b), Texas Boxing and

Wrestling Act (Article 8501-1, Vernon's Texas Civil Statutes), are
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amended to read as follows:

(a) No person shall act as a professional boxer [o¥
wrestlier], manager of a professional boxer ([e¥-wrestier], referee,
judge, second, timekeeper, or matchmaker until he has been licensed
pursuant to this Act.

(b) The application for a license shall be made upon a form
furnished by the commissioner and shall be accompanied by the [an

annuat] license fee. [as-follews-

[ ¢2}--bener -—— 625
[¢2}--wrestier ———- 535
[ ¢3}--manager —-——— 675
[ ¢4} --matehmaker -—— §75
[ ¢63--3udge m——— 635
[ ¢6}--referee - 625
[ ¢#}--seecend ——-- 616
[ ¢8)--timekeeper --—- §30]

SECTION 2.63. Section 10, Texas Boxing and Wrestling Act
(Article 8501-1, Vernon's Texas Civil Statutes), is amended by
amending Subsection (a) and by adding Subsection (c) to read as
follows:

(a) The commissioner is authorized to promulgate rules and
regulations setting forth reasonable qualifications for an
applicant |[eppiieants] seeking a license [1ieenses] as a boxing
promoter, manager, matchmaker, professional boxer [er--wrestier],

judge, referee, second, or timekeeper.

{¢) The commissioner may waive any license requirement for

an applicant with a valid license from another state with which
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this state has a reciprocity agreement.

SECTION 2.64. The Texas Boxing and Wrestling Act (Article
8501-1, Vernon's Texas Civil Statutes) is amended by adding Section
10A to read as follows:

Sec. 10A. CONTINUING EDUCATICN PROGRAMS. The commissioner

may recognize, prepare, or administer continuing education programs

for licensees. Participation in the programs is voluntary.

SECTION 2.65. Section 11, Texas Boxing and Wrestling Act
(Article 8501-1, Vernon's Texas Civil Statutes), is amended to read
as follows:

Sec. 11. GROSS RECEIPTS TAX. (a) Any person who conducts a
boxing [er-wrestiing] match, contest, or exhibition wherein an
admission fee is charged shall furnish to the department within 72
hours after the termination of the event a duly verified report on
a form furnished by the department showing the number of tickets
sold, prices charged, and amount of gross receipts obtained from
the event. A cashier's check or money order made payable to the
State of Texas in the amount of three percent of the total gross
receipts of the event shall be attached to the verified report.

(b) Any person who charges an admission fee for exhibiting a
simultaneous telecast of any live, spontaneous, or current boxing
[er-wrestiing] match, contest, or exhibition on a <c¢losed <c¢ircuit
telecast must possess a boxing promoter's license issued pursuant
to this Act and must obtain a permit for each closed circuit
telecast shown 1in Texas. The [th¥ee-pereent] gross receipts tax
described in Section 11(a) herein is applicable to said telecast,

and the boxing promoter shall furnish to the department within 72
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hours after the event a duly verified report on a form furnished by
the department showing the number of tickets sold, prices charged,
and amount of gross receipts obtained from the event. A cashier's
check or money order made payable to the State of Texas in the
amount of [three-pereent-e£f] the tax due [tetal-gross-receipts-of
the-event] shall be attached to the verified report.

(c) A tax is imposed on a person who conducts a wrestling

match, contest, or exhibition, including a simultaneous telecast of

a match, contest, or exhibition, on the person's gross receipts

from those admission fees in the amount of three percent of the

gross receipts. The gross receipts tax imposed by this subsection

shall be collected at least gquarterly. The comptroller shall

prescribe by rule the manner in which the gross receipts tax

imposed under this subsection is collected, and may adopt other

rules as necessary to implement this subsection.

(d) Revenue obtained [by--the--department] from the [€hree

pereent] gross receipts taxes imposed under this section [tax]

shall be deposited to the credit of the General Revenue Fund.

[ ¢d}--Fhe--admissions-tan-previded-in-Chapter-23,-FTitle-122A-
?axatien-—GeneraiT--Revised--Givéi--Statutes-—ef-—?exasr--i9257--as
amended;-shati-net-be-appiiecabie-te-said-tetecast- |

| SECTION 2.66. Section 12, Texas Boxing and Wrestling Act
(Article 8501-1, Vernon's Texas Civil Statutes), is amended to read
as follows:

Sec. 12. ARREST AND CONVICTION RECORDS. The Department of
Public Safety shall upon request supply to the Texas Department of

Licensing and Regulation [Raber-and-Standards] any available arrest
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and conviction records of individuals applying for or holding any
license under this Act.

SECTION 2.67. Section 1(6), Chapter 320, Acts of the 64th
Legislature, Regular Session, 1975 (Article 8700, Vernon's Texas
Civil Statutes), is amended to read as follows:

(6) "Commissioner" means the commissioner of licensing

and reqgulation [€emmissiener-ef-the-FTenas-Bepartment-ef~baber-and

S€andards].

SECTION 2.68. Sections 3(f) and (h), Chapter 320, Acts of
the 64th Legislature, Regular Session, 1975 (Article 8700, Vernon's
Texas Civil Statutes), are amended to read as follows:

(f) A person who establishes his eligibility for an
auctioneer's license may apply to the commissioner for a license
examination. The application must be accompanied by the [an]
examination fee [e£-§258]. On receipt of an examination application

with the required fee, the commissioner shall furnish the applicant

‘with study materials and references on which the examination will

be based and a schedule specifying the dates and places the
examination will be offered. The applicant may take the
examination at any scheduled offering within 90 days after receipt
of the study materials. If an applicant fails the qualifying
examination, he may reapply to take the license examination again.
However, if the applicant fails the examination twice within a
one-year period, he must wait one year to reapply.

(h) A license issued under this Act shall [mus&] be issued

for the period set by the commission [ere-year;-~and-it--expires--en

the--anpiversary--ef--issuanee--untess--it--ig~-affected-by-actions
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resuiting-frem-a—hearing-eendueted-aeeerdéng-te-tkis—Aet-er--uniess
enjeined--by--aetiens--ef-—a--eeur%-ef-eempetent-jurisdietiene—-Aay
&ieense-issued-under-this-Aet-may-be-renewed-witkin-se--days—-after
the--expératien-date-en-written-request-by—the-iieensee-and-payment
ef~the-required-iicense-fee].

SECTION 2.69. Chapter 320, Acts of the 64th Legislature,
Regular Session, 1975 (Article 8700, Vernon's Texas Civil
Statutes), is amended by adding Sections 3A and 3B to read as
follows:

Sec. 3A. NOTICE OF EXAMINATION RESULTS. (a) Not later than

the 30th day after the date on which an examination is administered

under this Act, the commissioner shall notify each examinee of the

results of the examination. However, if an examination is graded

or reviewed by a national testing service, the commissioner shall

notify examinees of the results of the examination not later than

the 14th day after the date on which the commissioner receives the

results from the testing service. If the notice of examination

results graded or reviewed by a national testing service will be

delayed for longer than 90 days after the examination date, the

commissioner shall notify the examinee of the reason for the delay

before the 90th day.

(b) If requested in writing by a person who fails the

examination, the commissioner shall furnish the person with an

analysis of the person's performance on the examination.

Sec. 3B. CONTINUING EDUCATION PROGRAMS. The commissioner

may recoghize, prepare, or administer continuing education programs

for licensees. Participation in the programs is voluntary.
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SECTION 2.70. Section 2, Air Conditioning and Refrigeration
Contractor License Law (Article 8861, Vernon's Texas Civil
Statutes), 1is amended by amending Subdivisions (5) and (7) and by
adding Subdivisions (12) and (13) to read as follows:

(5) "Commissioner" means the commissioner of licensing

and régqulation [tHe-Texas-Departmert-of-beaber«and-Btandards].

(7) "Environmental air conditioning maintenance work"
means repair work &and all other work required for the continued
normal performance of an environmental air conditioning system.
The term does not include the installation 6f a total replacement
of the system or the installation of boilers or pressure vessels
that must be installed by licensed persons pursuant to rules and

regulations adopted by the commissioner [premukgated-by--the<--Texas

Bepartment---of-~--haber--dnd--Standar¥ds] under the Texas boiler
inspection law, Chapter 436, Acts of the 45th Legislature, Regular
Session, 1937 (Article 5221c, Vernon's Téxas Civil Statutes).

(12) "Department" means the Texas Department of

Licensing and Regulation.

(13) "Commission" means the Texas Commission of

Licensing and Regulation.

SECTION 2.71. Sections 3(g) and (k), Air Conditioning and
Refrigeration Contractor License Law (Article 8861, Vernon's Texas
Civil Statutes), are amended to read as follows:

(d) The department [ecemmissiene#] may employ the personnel
hecessary to implement this Act. The department [eemmissiener]
shall employ at least two full=stime air conditioning and

refrigeration conttactors to serve as examihers.
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*

(k) The department [eemmissiener] shall publish annually a
directory of the persons licensed under this Act. The department
[eemmissiener] may sell the directory on payment of a reasonable
fee set by the commission [eommissiener]. The fees collected
under this subsection shall be appropriated to the department for
use in the administration of this Act.

SECTION 2.72. Sections 3A(a) and (h), Air Conditioning and
Refrigeration Contractor License Law (Article 8861, Vernon's Texas
Civil Statutes), are amended to read as follows:

(a) The Air Conditioning and Refrigeration Contractors
Advisory Board is created to advise the commissioner in adopting
rules|s;-setting-£fees;] and enforcing and administering this Act and

to advise the commission in setting fees.

(h) The advisory board members serve without compensation.

A member is entitled to reimbursement for actual and necessary

expenses incurred in performing functions as a member of the

advisory board, subject to any applicable limitation on

reimbursement provided by the General Appropriations Act[s-and

members-are-net—entit&ed-te-reimbursement-fer-any-expenses-ineurréd
in-perferming-duties-under-this-Aet].

SECTION 2.73. Section 4(h), Air Conditioning and
Refrigeration Contractor License Law (Article 8861, Vernon's Texas
Civil Statutes), is amended to read as follows:

(h) A license issued under this Act expires at the end of

the license period set by the commission [three-years-af&er-the

date-it-was-issuede--Te-renew-a-iieenser-the-iieensee--must--submit

te---the---eemmissiener---befere--the--expiratien--date--a-—renewal
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apptiecatieny-en-a-form-preseribed-by-the-commissioner;--aceompanied
by--the-renewai-feee--?he-eemméssienef-shaii—netify—thewiieengeeeef
the-expiratien—date—ef-the-iieense-and—the—ameunt-aefaathew—renewai
éce- --The-notice-shalti-be-matried-net-tater-than~the-30th-day-before
the-expiratien-date].

SECTION 2.74. The Air Conditioning and Refrigeration
Contractor License Law (Article 8861, Vernon's Texas Civil
Statutes) is amended by adding Sections 4A, 4B, 4C, and 4D to read
as follows:

Sec. 4A. NOTICE OF EXAMINATION RESULTS. (a) Not later than

the 30th day after the date on which an examination is administered

under this Act, the commissioner shall notify each examinee of the

results of the examination. However, if an examination is graded

or reviewed by a national testing service, the commissioner shall

notify examinees of the results of the examination not later than

the 14th day after the date on which the commissioner receives the

results from the testing service. If the notice of examination

results graded or reviewed by a national testing service will be

delayed for longer than 90 days after the examination date, the

commissioner shall notify the examinee of the reason fo; the delay

before the 90th day.

(b) If requested in writing by a person who fails the

‘examination, the commissioner shall furnish the person with an

analysis of the person's performance on the :examination.

Sec. 4B. CONTINUING EDUCATION PROGRAMS. The commissioner

‘may recognize, prepare, or administer continuing education programs

for licensees. Participation in the programs is voluntary.
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Sec. 4C. LICENSE BY RECIPROCITY. The commissioner may waive

any license requirement for an applicant with a valid license from

another state with which this state has a reciprocity agreement.

Sec. 4D. TEMPORARY LICENSE. (a) The commissioner, by rule,

may provide for the issuance of a temporary license to perform air

conditioning and refrigeration contracting.

(b) The commissioner may issue a temporary license to an

applicant who applies to the commissibner on a form prescribed by

the commissioner and pays the required fees.

ARTICLE 3. PROGRAMS TRANSFERRED TO
OTHER STATE AGENCIES

SECTION 3.01. Article 5155, Revised Statutes, is amended to

vread as follows:

Art. 5155. PAY DAYS

Sec. 1. DEFINITIONS. In this article:

(1) "Person" means an individual, association,

corporation, or other legal entity.

(2) "Employer" means a person that employs one or more

employees. The term does not include the state or a political

subdivision of the state.

(3) "Employee" means an individual who is employed by

an employer for compensation. The term does not include:

(A) the spouse of the emplovyer; or

(B) a person related within the first or second

degree by consanguinity or affinity to either the employer or the

‘employer's spouse.

(4) "Commission" means the Texas Employment
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Commission.

(5) "Wages" means compensation owed by an employer

for:

(A) 1labor or services rendered by an employee,

whether determined on a time, task, piece, commission, or other

basis of calculation;

(B) fringe benefits of an employee as spécified

by written policy or past, consistent practice; and

(C) wvacation pay, holiday pay, sick leave pay,

or severance pay that is owed to an employee under a written

agreement with the employer or under a written policy of the

emglo yer.

(6) "Day" means the calendar day.

(7) "Employment" means any service, including service

in interstate commerce, that is performed for wages or under any

contract of hire, whether written or oral or express or implied.

The term includes any service performed by an individual for wages

unless it is shown to the satisfaction of the commission that the

individual is free from control or direction in the performance of

the service, both under any contract of service and in fact.

(8) "Mail" means deposit for mailing with the United

States Postal Service.

Sec. 2. PAYMENT OF WAGES. (a) An employer must pay each

employee who is exempt from the overtime pay provisions of the Fair

Labor Standards Act of 1938 (29 U.S.C. Section 201 et seqg.) at

least once a month and must pay all other employees at least as

often as semimonthly. Each of the two pay periods for wages paid
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semimonthly must consist as nearly as possible of an egual number

of days. .
(b) An emplovee who is absent on the day fixed for payment,

or who for any other reason is not paid on that day, must be paid

on the employee's request.

(c) An employee who is discharged from employment must be

paid in full not later than the sixth day after the date the

employee is discharged.

(d) An employee who leaves employment other than by

discharge must be paid in full not later than the next regularly

scheduled date fixed for payment.

(e) Each employer shall pay wages to an employee in United

States currency or by a written instrument issued by the employer

that is negotiable on demand at full face value for United States

currency unless the employee has agreed in writing to receive part

or all of the wages in kind or in another form. Payment by a

written instrument that is not negotiable due to insufficient funds

does not constitute payment of wages for purposes of this article.

(f) Except as provided by Subsection (g) of this section, an

employer shall pay the wages by sending them to the employee by

registered mail or by delivering them to the employee either at the

employee's normal place of employment during normal employment

hours or at a place and hour mutually agreed on by the employer and

employee.

(g) An employer may deliver wages paid under this article to

a person that is designated by the employee in writing or may

deliver the wages to the employee by any reasonable means requested
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by the employee in writing.

Sec. 3. DEDUCTIONS FROM WAGES. An employer may not withhold

or divert any part of an employee's wages unless the employer:

(1) is ordered to do so by a court of competent

jurisdiction;

(2) 1is authorized to do so by state or federal law; or

(3) has written authorization from the employee to

deduct a part of the wages for a lawful purpose.

Sec. 4. WAGE CLAIM; HEARING; ADMINISTRATIVE PENALTY. (a)

An employee who 1is not paid at the time or in the manner prescribed

. 1
by this article may file a written wage claim with the commission

on a form prescribed by the commission. The employee must file the

wage claim with the commission not later than one year after the

date the wages in question were due for payment.

(b) The commission shall analyze each wage claim filed under

Subsection (a) of this section and shall make an initial

determination of the validity of the claim based on the information

provided by the claimant. The analysis and determination shall be

made not later than the 30th day after the date the wage claim is

received by the commission. If the commission determines that the

claim is valid, it shall notify the employer in writing by mail of

the claim and the amount in question. The employer may respond to

the claim by filing a written response with the commission not

later than the 14th day after the date the notice was mailed by the

commission.

(c) If the employer disputes the wage claim or fails to

respond in a timely manner, the commission shall investigate the
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claim. After investigation, the commission shall issue an order

either dismissing the complaint or requiring the payment of the

wages.

(d) The commission shall notify each of the parties of its

determination in writing. Either party may request a hearing to

contest the determination. A party must make the request for a

hearing in writing not later than the 14th day after the date the

commission determination notice is mailed.

(e) A notice regarding an administrative hearing conducted

under this section must be mailed by the commission not later than

the 21st day after the date the request for the hearing is received

by the commission. The hearing shall be conducted by a commission

hearings officer not later than the 14th day after the date the

commission hearing notice is mailed. The hearing is subjéct to the

hearings procedures used by the commission in the determination of

a claim for unemployment compensation benefits and is not subject

to the Administrative Procedure and Texas Register Act (Article

6252-13a, Vernon's Texas Civil Statutes).

(f) The hearings officer may modify, affirm, or rescind a

determination order. If the hearings officer determines that the

employer acted in bad faith in not paying the disputed wages at the

time or in the manner prescribed by this article, the hearings

officer may assess the employer an administrative penalty not to

exceed $1,000 for each payday missed. If the hearings officer

determines that the complaint is frivolous, thé hearings officer

may assess the complainant an administrative penalty not to exceed

$1,000.
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(g) In determining the amount of an administrative penalty

assessed under this section, the hearings officer shall consider:

(1) the seriousness of the violation;

(2) the history of previous violations;

(3) the amount necessary to deter future violations;

and

(4) any other appropriate matters.

(h) If it is determined by the hearings officer that a

violation has occurred, the hearings officer shall enter a written

order to that effect, which shall be the final order of the

commission. The hearings officer shall notify the parties in

writing of the decision, the amount of any penalty assessed, and

the parties' right to judiciai review of the commission's order.

Either party may bring an action in district court to appeal the

final order. The action must be filed not later than the 60th day

after the date the final order is entered. An appeal under this

section is governed by the substantial evidence rule.

(i) Not later than the 60th day after the date the

commission's order is final, the party assessed a penalty shall

either remit the penalty to the commission or, if the party files a

petition for judicial review contesting the fact of the violation

or the amount assessed, forward the amount assessed to the

commission for deposit in an escrow account. Failure to forward

the amount assessed within the specified period constitutes a

waiver of the right to judicial review.

(j) 1If, after judicial review, the penalty is reduced or is

not assessed, the commission shall remit the appropriate amount to
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the party assessed the penalty, plus accrued interest at a rate

equal to the rate charged on loans to depository institutions by

the New York Federal Reserve Bank. Interest under this section

shall be paid for the period beginning on the date the assessed

penalty is paid to the commission and ending on the date the

penalty is remitted.

(k) The attorney general may bring an action in a court of

appropriate jurisdiction to enforce an administrative penalty

assessed under this section.

(1) A penalty collected under this section shall be

deposited in the unemployment compensation special administration

fund.

Sec. 5. RULES. The commission may adopt rules as necessary

to implement this article. [¢ay--A-persen-whe-empteys-ene-er-mere
empieyees-in-this-sEate—shaii—pay—the-empieyeésthe—are-exempt—frem
the~evertime-pay-previsiens-ef-the-Faix-baber-Standards-Aect-0£-1938
at-teast-enece-per-month-and-shati-pay-ati-ether-empteyees-at--teast
semimenthiy=

[(b&--En---thés---ar%ieie7---ﬂpersenﬂ--means-—an--indévi@paiT
eorperationry-organigationy-partnershipr-asseeintiony-er--any--otheyr
private--tegat--entity----The--term-dees-net-inetude-the-state-or-a
petitieat-subdivisten-ef-the-statex |

SECTION 3.02. Section 4(c), Texas Minimum Wage Act (Article
5159d, Vernon's Texas Civil Statutes), is' amended to read as
follows:

(c) Except with respect to employment of persons in

agriculture, employers who are not subject to liability for payment
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of contributions to the Unemployment Compensation Fund under the
provisions of the Texas Unemployment Compensation Act, as amended,
are exempt from the provisions of this Act.

Upon  written request, the Texas Employment Commission

[Eemmissiener-ef-haboer-and-6tandards] shall furnish to any person
applying therefor, a certificate stating whether or not a specified
employer is anvemployer in this state who is liable for the payment -
of contributions to the Unemployment Compensation Fund under the
provisions of the Texas Unemployment Compensation Act. [Fhe--FTexas
Empiteyment--Commissien--shaiti--previde--the-Department-of-haber-and
Btandards-with-suech-eertificate-upen-regquest-by-the--Bepartment--of
baeber--and--Standards= | The certificates shall be admissible in
evidence in any cause of action brought by an employee or employees
under the provisions of Section 13 of this Act, and, in the absence
of evidence to the contrary, it shall be presumed that the facts
stated in such certificates are true and the certificate shall be
conclusive_as to the .issue of whether or not the named employer 1is
exempt from the provisions of this Act under Section 4(c). The

Texas Employment Commission [Eemmissiener-ef-baber--and--EStandards]

may require payment of a fee not to exceed $5 for the issuance of a

certificate as provided in this section and all fees collected for

issuing certificates shall be deposited in the State Treasury to

the credit of the General Revenue Fund. {?he--iseuanee-ef-a

eertifieate--by--the--Tenas-~-Empieyment---Commission---under---this

- subseetieon---and--reimbursement--£for--the--administrative--expenses

tneurred-by--that--commissien--in--previding--the--certificate--are

subjeeé-—te--the--terms--ef—#an--interageney-agreement—entered—inte
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between-the~-Texnas-Department-of-haber-and-Standards-and--the--Fexnas
Empleoyment-Commissien- |

SECTION 3.03. Section 7(h), Texas Minimum Wage Act (Article
5159d, Vernon's Texas Civil Statutes), is amended to read as
follows:

(h) After thé eétablishment of any piece rate or rates the
order establishing same shall be kept on file in the office of the
commissioner in Austin, Texas, and shall be available for public
inspection. The commissioner shall make copies available to anyone
on request and may charge a reasonable amount to cover the cost of
making and distributing the copies. A copy of each order
establishing a piece rate or rates shall be furnished by the

commissioner to the Texas Employment Commission [Pepartment-ef

Laber-and-Standards].

SECTION 3.04. Se;tion 15, Texas Minimum Wage Act (Article
5159d, Vernon's Texas Civil Statutes), is amended to read as
follows: |

Sec. 15. DISSEMINATION OF INFORMATION. The Texas Employment
Commission [Pepartment-~ef-baber-and--Standards]| shall disseminate
information to the public regarding the provisions of this Act to
the end that both employers and employees in this state will be
fully aware of their respective rights and responsibilities, the
exemptions specified, and the penalties andAliabilities which may
be incurred for violations of the provisions of this Act.

SECTION 3.05. Section 2, Chapter 531, Acts of the 67th
Legislature, Regular Session, 1981 (Article 5181.1, Vernon's Texas

Civil Statutes), is amended to read as follows:
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Sec. 2. DEFINITIONS. In this Act:

{
H

(1) "Child" means an individual under 18 years of ade.

(2) "Commission" [Fcemmissienerl-—---- means-----the

eommissiener-egf-iaber-and-standards-

[ ¢33--"Bepartment!] means the Texas Employment
Commission [Bepartment-ef-baber-and-Standards].

(3) [¢t43] "Person" means an individual, corporation,
partnership, unincorporated association, or other legal entity.

SECTION 3.06. Section 3, Chapter 531, Acts of the 67th
Legislature, Regular Session, 1981 (Article 5181.1, Vernon's Texas
Civil Statutes), is amended to read as follows: |

Sec. 3. MINIMUM AGE. Except as provided by this Act or by a
rule of the commission [eemmissiener-ef--itaber--and--standards], a
person commits an offense if that person employs a child under 14
years of age.

SECTION 3.07. Section 4, Chapter 531, Acts of the 67th
Legislature, Regular Session, 1981 (Article 5181.1, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 4. RULEMAKING. The commission [eemmissiener--efi~--igbey
and-~-standards] may adopt rules necessary to promote the purpose of
this Act. Except as expressly authorized by this Act, a rule may
not permit the employment of a child under 14 years of age.

SECTION 3.08. Section 6, Chapter 531, Acts of the 67th
Legislature, Regular Session, 1981 (Article 5181.1, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 6. HARDSHIP. [ta?] The commission [eemmissiener] may

adopt rules to determine whether a hardship exists in the case of
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an individual child.

[ tby--FThe--department-may-determine-whether-a-hardship-exists

: in-%he—ease-ef-an-individuai-ehiid—under—the-ruies-adepted-—by-—the

€OmmEI SSrener:

[¢e}] If the commission [department] determines that 'a
hardship exists in the case of an individuai child, Sections 5(a),
{b), and (c) of this Act do nbt apply in that case.

SECTION 3.09. Section 7(a), ~Chapter 531, Acts of the 67th
Legislature, Regular Session, 1981 (Article 5181.1; Vernon's Texas
Civil Statutes), is amended to read as follows:

(a) The commission or its designee |[eemmissienex-er-any

deputy—er-inspéeter-ef-the-eemmissiener] may, during working hours,
inspect a place where there is good reason to believe a child is
employed and collect information concerning the employment of a
child who works at that place.

SECTION 3.10. Sections é(a) and (b), Chapter 531, Acts of
the 67th Legislature, Regular Session, 1981 (Article 5181.1,
Vernon's Texas Civil Statutes), are amended to reéd as follows:

(a) If the commission determines [eemmissiener--£inds] that

any occupation 1is particularly hazardous for the employment of a
éhild and that occupation has been decléred-to be hazardous by an
agency of the federal government, the commission [eemmissiener] by
rule shall declare that occupation to be hazardous.

(b) The commission [eemmissiener] by rule may restrict the
employment of <children 14 years of age or older in hazardous
occupations.

SECTION 3.11. Sections 9(a), (b), and (c), Chapter 531, Acts
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of the 67th Legislature, Regular Session, 1981 (Article 5181.1,
Vernon's Texas Civil Statutes), are amended to read as follows:

(a) A child who is at least 14 years of age may apply to the
commission [depar&ment] for a certificate of age.

(b) When applying for a certificate of age, a child must
present documentary proof of age that the commission [department]
finds necessary. |

(c) After the commission [department] has approved a child's
documentary proof of age, the commission [department] shall issue
to the child a certificate stating the date of birth of the child.

SECTION 3.12. Section 10, Chapter 531, Acts of the 67th
Legislature, Regular Session, 1981 (Article 5181.1, Vernon's Texas
Civil Statutes), is amended to read as follows:

Sec. 10. ACTORS. The commission [eemmissiener] by rule may
authorize the employment of a child under 14 years of age as an
actor or performer in a motion picture or in a.theatrical, radio,
or television production.

SECTION 3.13. Sections 11l(a) and (c), Chapter 531, Acts of
the 67th Legislature, Regular Session, 1981 (Article 5181.1,
Vernon's Texas Civil Statutes), are amended to read as follows:

(a) This Act does not apply to employment of a child who is:

(1) employed in a nonhazardous occupation under the
direct supervision of the child's parent or an adult haviné custody
of the child in a business or enterprise owned or operated by the
parent or custodian;

(2) engaged in delivery of newspapers to the consumer;

(3) participating in a school-supervised and
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school-administered work-study program approved by the commission
[department];

(4) employed in agriculture during a period of time
when the child is not legally required to be attending school;

(5) employed through a rehabilitation program
supervised by a county judge; or

(6) engaged in casual nonhazardous employment with
parental consent or the consent of an adult having custody of such
child which will not endanger the safety, health, or well-being of
such child.

(c) The commission [ecemmigssiener] by rule may define
nonhazardous casual employment which the commission [eemmissiener]
determines is dangerous to the safety, health, or well-being of a
child.

SECTION 3.14. Section 6, Health Spa Act (Article 52211,
Vernon's Texas Civil Statutes), is amended to read as follows:

Sec. 6. DEFINITIONS. 1In this Act:

(1) "Contract" means aniagreement by which one becomes
a member of a health spa.'

(2) [“Pepartment!--means-the-Texas-Bepartment-ef-habeoyr
and-Standards=

[€33] "Facilities" means equipment, physical
structures, improvements, improvements to leasehold premises, and
other tangible property, real, personal, or mixed, used by a health
spa at each location to conduct its business, including but ﬁot
limited to saunas, whirlpool baths, gymnasiums, running tracks,

swimming pools, shower areas, racguetball courts, martial arts
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equipment, and exercise equipment.

(3) [¢4})] "Health spa" means a business primarily
involved in the sale of memberships that provides the members
instruction in a program of physical exercise or provides the
members use of the facilities of the health spa for a program of
physical exercise. The term does not include an organization that
is tax exempt under 26 U.S.C. 501 et seq., a private club owned and
operated by its members, an entity primarily operated for the
purpose of teaching dance or aerobic exercise, an entity primarily
engaged 1in physical rehabilitation activity related to an
individual's injury or disease, an individual or entity engaged in
an activity authorized under a valid license issued by this state,
or an activity conducted or sanctioned by a school operating under
the Education Code.

(4) [¢5)] "Member" means a person entitled to the
benefits of membership in a health spa.

(5) [¢63)] "Membership" means the status under a
contract between an individual and a health spa that entitles the
individual to the use of services or facilities of the health spa.

(6) [€#3] "Person" means an individual, corporation,
association, organization, partnership, business trust, trust,
estate, ‘and any other legal entity.

(7) [¢83}] '"Prepayment" means a payment for all
services or for the use of facilities made by members of a health
spa before the first day the services or facilities are made
available to the members.

.§8) [¢93] "Purchaser" means a person who purchases a
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health spa membership.

(9) [¢¥63] "Seller" means a person who owns or
operates a health spa or who offers for sale the right to use the
facilities or the services of the health spa.

(10) [¢323%3¥] "Services" means programs, plans,
guidance, or instruction that a health spa provides for its
mémbers, including diet planning, exercise instruction, exercise
programs, and instructional classes.

SECTION 3.15.  Sections 8(a), (d), and (e), Health Spa Act
(Article 52211, Vernon's Texas Civil Statutes), are amended to read
as follows:

(a) A health spa shall file a regisfration statement with

the secretary of state [department] before offering for sale or

selling memberships in this state. The health spa shall file a

separate registration statement for each 1location at which the

health spa operates. The registration statement must contain:

(1) the name and address of the.health spa;

(2) the name and address of any person who directly or
indirectly owns or controls 10 percent or more of the outstanding
shares of stock in the health spa; |

(3) the type of available or proposed facilities and

services offered at that location; and

(4) the approximate size of the health spa location
measured in square feet.
(d) Each health spa registering under this section shall

maintain a copy of the registration statement filed for each

location in the records [£ites] of the health spa. The health spa
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shall allow a current member or a prospective purchaser of a
membership to inspect a {the] registration statement on request.

(e) The secretary of state [department] may charge each

health spa that files a registration statement [with~---the
department] a reasonable fee not to exceed $100 to cover the cost

of filing. The secretary of state [department] may not require fa

health spa to provide information other than that provided in the
registration statement.

SECTION 3.16. Sections 9(a) and (d), Health Spa Act (Article
52211, Vernon's Texas Civil Statutes), are amended to read as
follows:

(a) Except as provided by Subsection (e) of this section, a
health spa or its assignee or agent that accepts prepayments for
its memberships shall deposit all of the funds received as
prepayments in an escrow account established with a financial
institution whose accounts are insured by fhe Federal Deposit
Insurance Corporation or the Federal Savings and Loan Insurance
Corporation, which shall hold the funds as escrow agent for the
benefit of the members that prepay. The health spa shall deposit
prepayments received at least as often as biweekly and shall make
the first deposit not later than the 14th day after the day on
which the spa accepts the first prepayment. Not later than the
14th day after the day on which the first prepayment 1is received,

the spa shall give the secretary of state [department] a notarized

statement that identifies the financial institution in which the
prepayments are held in escrow and the name in which the account is

held. The prepayments shall be held in escrow until the 30th day
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after the date that the health spa fully opens for business.

(d) If the health spa remains open for 30 days after the
date the health spa initially fully opens for business, the health
spa may withdraw the escrowed funds at its discretion if the health

spa files an affidavit with the secretary of state [department ]

certifying that all obligations of the health spa for which a lien
could be claimed under Chapter 53, Property Code, have been paid
and if no person 1is eligible to claim a lien under that chapter
during the period the health spa accepts prepayments.

SECTION 3.17. Section 10, Health Spa Act (Article 52211,
Vernon's Texas Civil Statutes), is amended. to read as follows:

Sec. 10. SECURITY. (a) Not later than [Exeept-as-previded

by-Bubseetion- {d}-ef-this-seetiony--on--exr--before| the 30th day

before [after] the date a health spa opens a location [2€s

faexiities] for the use of its members, the health spa shall file

with the secretary of state [department] a surety bond issued by a
surety company licensed to do business in this state, or, in lieu

of and in equal amount to the bond, a security deposit in the form

of a certificate of deposit, letter of credit, or other negotiable
instrument issued by a financial institution in this state whose
deposits are insured by the Federal Deposit Insurance Corporation
or the Federal Savings and Loan Insurance Corporation. The bond| ¢
eefti§ieate-e£—-depesitr-—ietter--ef--eredity] or other security
deposit [instrument] shall be payable in favor of the state and
shall be held for the benefit of any members of the health spa who
suffer financial losses due to the insolvency or cessation of

operation of the health spa. "Financial losses" ‘shall mean and be
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limited to any unused or unearned portion of such member's dues or
fees. Such a member may bring an action based on the bond and
recover against the surety regardless of the number of claimants or
claims filed against the bond, but the liability of the surety may
not exceed the aggregate amount of the bond. If the claims filed

against the bond exceed the amount of the bond, the surety shall

pay the amount of the bond to the secretary of state [department]

for distribution to the claimants on a pro rata basis. The surety
is relieved of liability under the bond on payment of the amount to

the secretary of state [department].

(b) The amount of the security required under Subsection (a)
of this section is [26--pereent--ef--the--toetat--vaiue--ef-~the
prepayments-reeeived-by-the-heatth-spa- --Howevery-the-ameount-ef-the
seeurity--may-net-be-tess-than] $20,000 [er-mere-than-556;000]. If

a claim is paid from the bond or other security deposit, the health

spa must post additional security, not later than the 20th day

after the date on which the claim is paid, to restore the amount of

the security to $20,000.

(c) The health spa shall maintain the bond or other security

deposit in the amount provided in Subsection (b) of this section in

effect for two years after the date on which the health spa ceases

business or until the secretary of state determines that each claim

to which the bond or other security deposit is subject has been

satisfied or foreclosed by law |[seeurity--ig--filted--with--the

departments --Thereafterr-the~-heatth-spa-shalti-continvousty-maintain
seedurity-in~-the-ameunt-o0£-657;060].

(d) [A-heatth-spa-is-eNempt-frem-the--geeurity--requirements
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ef--thigs--geection--rf-the-owner-ef-the-heatth-spa-ewns-at-lteast-ene
ether-spa-in-this-state-whieh-has-operated~-at-oene-tecation--£for--ak
}east--the--éwe--years-preeeding-the-effee%ive-da%e—ef—tkis-Aet-and_
against-whieh-nene-ef-its--members-~-have~-in:ttiated--2itigation~-oxr
filted--a~-eempitainE--with--any-goevernmentat-autherity-in-this-state
retating-to-the-faiture-to-open-er-the-ectoging-of-the--hentth--spa-
An---ewner--ef--a--heatth--gpa--is--net--subjeect--to--the--security
regquirements-ef-thig-seetion-beecaruse-of-1itrgation-or--a--compiaint
based--en-the-eleosing-ef-a-heatth-spa-if-that-eclosing-was-eaused-~-by
a-fire7-£ieed7-er-ether-naturai—disastgr—-and--if--thé--eiesing--is
temporary--and--dees-net-exneceed-one-menth- ~-An-ewner-is-net-subjeet
te-the-geeurity-regquirements-of~this-gsection-because-ef--titigation
er-a-ecompiaint-based-en-the-etosing-ef-a-heatth~-spa-if-that-elesing
is--due--te--the--reieeatien--ef-the-spa-te—a-site-net-mere-than;ie
mites-from-the-originat-tocation-and-if-the--time--etapsed--between
etesing-~the-~gspa--at--the--old--leecation--and-reepening-at-the-new
teocation-dees-net-eHeceed-one-month=

[¢e?] The following provisions shall be applicable to all
bonds issued hereunder:

(1) Regardless of the number of years the bond shall
continue in force or the number of premiums payable or paid, the
limit of the surety's 1liability stated in the bond shall ﬁot be
cumulative from year to year or period to period.

(2) The surety shall not be liable through a bond for
punitive damages or for «civil or c¢riminal penalties assessed
against a health spa, its individual owners,‘or its employees.

(3) The bond written by a surety hereunder shall be

71R1066 PBS-D 119




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

continuous until cancelled by the surety or terminated by the
health spa only ﬁpon giving 90 days prior notice to the secretary
of state [department] of such cancellation.

(4) A surety hereunder shall not be liable for any
claim brought or suit filed against a bond if the claim or filing
of a suit occurs more than two years from the last effective date
of the bond.

SECTION 3.18. Section 17(c), Health Spa Act (Article 52211,
Vernon's Texas Civil Statutes), is amended to read as follows:
(c) A health spa may not fail or refuse to:

(1) file or update the registration statements
[statement] required by Section 8 of this Act;

(2) establish the escrow account required by Section 9
of this Act; or

(3) maintain the security required by Section 10 of
this Act in full force and effect. |

SECTION 3.19. Section 19(a), Health Spa Act (Article 52211,
Vernon's Texas Civil Statutes), is amended to read as follows:

(a) If a member is injured as a result of an unlawful act or
practice by the seller, the member may bring an action against the

seller in a court of competent jurisdiction in Travis County, the

county in which the seller resides, the county in which the seller
has his principal place of business, a county in which the seller
is doing business, the county in which the member resides, or the
county in which the transaction occurred. The court may award
actual damages and equitable relief as it considers necessary or

proper. A member may obtain punitive damages in an appropriate
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case.
SECTION 3.20. Section 2, Texas Membership Camping Resort Act
(Article 8880, Vernon's Texas Civil Statutes), is amended to read
as follows:
Sec. 2. DEFINITIONS. In this Act:

(1) "Advertising" means a direct or indirect
solicitation or inducement to purchase and includes but is not
necessarily limited to a solicitation or inducement made by print
or electronic media, through the mail, or by personal contact.

(2) "Amenities" means all common areas of real
property occupied by a membership camping resort and includes but
is not necessérily limited to camping sites, swimming pools,
stables, tennis courts, recreation buildings, restrooms and.
showers, laundry rooms, trading posts, grocery stores, and
maintenance facilities.

(3) "Blanket encumbrance" means a mortgage, deed of
trust, option to purchase, or vendor's lien, an interest obtained
under a contract or agreement of sale, or other financing lien or
encumbfance granted by an operator that secures or evidences the
obligation to pay money or to sell or convey any campgrounds
located in this state that are made available to purchasers by the
operator, and that authorizes, permits, or requires the foreclosure
or other disposition of the affected campground.

(4) "Business day" means any day except Saturday,
Sunday, and federal holidays.

(5) "Camping site" means a space designed and promoted

for the purpose of locating a trailer, tent, tent trailer, pickup
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camper, recreational vehicle, or similar device designed for
camping.

(6) [YCemmissiener!--means--the--commissiener--ef~-the
Texas---Department--of--babeor--and--Standards--er--that--effietaltls
desigree=s

[€¥3¥] "Dispose" or "disposition" means a voluntary
transfer of any membership interest or membership right, but does
not include the transfer or release of a real estate lien or of a
security interest.

(7) [¢83] "Home resort" means the camping resort to
which the purchaser has purchased a right of meﬁbership. Thé term
does not include a resort that a purchaser may use as a result of a
reciprocal program among operators.

(8) [¢93] '"Membership camping contract" means an
agreement under which a purchaser pays for or becomes obligated to
pay for a membership interest or membership riéht in a membership
camping resort.

(9) [¢%63] "Membership camping contract broker" means
a person who resells a membership camping contract to a new
purchaser on behalf of the former purchaser. The term does not
include a membership camping operator or that person's agent.

(10) [¢22)] '"Membership camping resort disclosure
statement" means a written statement that includes the information
that is required by Subsection (b) of Section 5 of this Act.

(11) [¢32})] '"Membership camping resort" means real
property owned or operated by a membership camping operator that is

available for camping by purchasers of a membership right.
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(12) [€¢333] "Membership intereét" means a membership
camping resort estate.

(13) [¢243] '"Membership right" means a license,
contract right, or other right entitling a purchaser to use camping
sites or amenities at a membership camping resort.

(14) [€353] "Offering" or "offer" means any
advertisement, inducement, or solicitation and includes, but is not
necessarily limited to, any attempt to encourage a person to
purchase a membership interest or membershib right.

(15) [¢2e3] ‘"Operator" means a person who owns or
provides a camping site or an amenity to a purchaser. The term
does not include:

(A) a person who owns or otherwise provides a
mobile home park or a camping or recreational trailer park open to
the general public with camping sites that are rented on a fee for
use basis, and who does not solicit purchases of membership camping
contracts; or

(B) an outdoor service, facility, enterprise, or
park that is owned or operated by, or under the control of, the
United States, this state, or a politicai subdivision of this
state.

(16) [¢32?3) '"Person" means an individual, partnership,
corporation, association, or other legal entity.

(17) (¢283%] "Promotion" means any program or activity
that is used to induce any person to attend a membership camping
resort sales presentation.

(18) [¢393] '"Promotional disclosure statement" means a
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written statement that includes the information which ié required
by Subsection (a) of Section 5 of this Act.

(19) [¢263] '"Purchaser" means a person, other than an
operator, seller, or broker, who by means of voluntary transfer
acquires a membership interest or membership right in a membership
camping resort other than as security for an obligation.

(20) [¢2%3)] "Reciprocal company" means any person,
including an éperator, who operates a reciprocal program.

(21) [¢22%] "Reciprocal program disclosure statement"
means a written statement that includes the information which is
required by Subsection (c) of Section 5 of this Act.

(22) [¢23)] "Reciprocal program" means any program
under which the purchaser of a membership interest or membership
right in a membership camping resort may use the facilities of a

membership camping resort other than those of the purchaser's home

resort.
(23) [¢24)] "Seller" means a person, including an
operator, who in the ordinary course of business offers a

membership interest or membership right for sale to the public, but
does not include a person who acquires a membership interest or
membership right for his use and subsequently offers it for resale.

SECTION 3.21. Section 3, Texas Membership Camping Resort Act
(Article 8880, Vernon's Texas Civil Statutes), is amended to read
as follows:

Sec. 3. REGISTRATION; ADMINISTRATION. (a) No person shall
offer or dispose of a membership interest or membership right under

a membership camping contract in this state unless the operator is
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registered with the secretary of state [eemmissiener]. If an

operator also sells membership camping contracts, that operator
must also comply with the registration requirements for membership
camping contract brokers imposed under Section 4 of this Act.

(b) A registration filed under this section must be on a

form prescribed by.the secretary of state [eemmissiemer] and must

include, to the exfent applicable, the following information:

(1) the operator's name, address, and the
organizational form of the operator's business, including the date
and jurisdiction under which the business was organized, the name
and address of each of its officers in this state, and the name and
address of each membership camping resort located in this state
that is owned or operated, in whole or in part, by the operator;

(2) a 1list of all owners of 10 percent or more of the
capital stock of the operator's business if the operator is not
required to report wunder the Securities and Exchange Act of 1934
(15 U.S.C. Sec. 78a et seq.);

(3) a brief description and certified copy of the
instrument creating the operator's ownership of, or other right to
use> the membership camping resort and the amenities that are to be
available for use by purchasers, together with a copy of any lease,
license, franchise, reciprocal agreement, or other agreement
entitling the operator to use the membership camping resort and the
amenities, and any material provision of the agreement that
restricts a purchaser's use of the membership camping resort or the
amenities;

(4) a sample copy of each instrument to be delivered
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to a purchaser to evidence the purchaser's membership in the
membership camping resort,.and a sample copy of each agreement that
a purchaser is required to execute;

(5) financial statements of the operator for the most
recent fiscal quarter;

(6) a narrative description of the promotional plan
for the offering of membership interests or membership rights;

(7) a copy of any agreement between the operator and
any person owning, controlling, or managing the membership camping
resort;

(8) a complete list of the locations and addresses of
any sales offices located in this state;

(9) the names of any other states or foreign countries
in which a regisfration of the operator or the membership camping
contract has been filed;

(10) complete information concerning any adverse
order, judgment, or decree entered by any court or administrative
agency in connection with a membership camping resort operated by
the operator or in which the operator had an interest at the time
of the order, judgment, or decree;

(11) a description of any blanket encumbrance on the
membership camping resort; and

(12) a membership camping resort disclosure statement
and any required reciprocal disclosure statement required by
Section 5 of this Act.

(c) The registration must be signed by the operator, by an

officer or general partner of the operator, or by another person
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whov holds a power of attorney for this purpose from the operator.
If the registration is signed under a power of attorney, a copy of
the power of attorney must be inciuded with the registration. The
reéistration must be submitted with the registration fee set by the

secretary of state [eemmissiener] pursuant to Section 9 of this

Act.
(d) The operator shall promptly file amendments to the

registration reporting to the secretary of state [eemmissieners]

any material and adverse change in any document contained in such
registration. For the purposes of this subsection, a material and
adverse change 1includes any change that significantly reduces or
terminates eiﬁher the applicant's or a purchaser's right to use the
membership camping resort or any of the amenities described by the
membership camping contract, but does not include minor changes
covering the use of the membership camping resort, its amenities,
or any reciprocal program.

(e) The secretary of state [eemmissiener] shall investigate

all matters relating to the registration and may in his discretion
require a personal inspection of the proposed membership camping
resort by any persons designated by him.

"(£) The secretary of state [eemmissiemex] may prescribe and

publish forms necessary to carry out the provisions of this Act.

The secretary of state may [eemmissiener--shati] not approve or

disapprove any registration and an operator may [shei:] not

represent to any person that the secretary of state [eemmissienew]

endorses or approves the membership camping resort or membership

camping contract.
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SECTION 3.22. Sections 4(a), (c), (d), and (e), Texas
Membership Camping Resort Act (Article 8880, Vernon's Texas Civil
Statutes), are amended to read as follows:

(a) A person may not offer a membership interest or
membership right in a membership camping resort or resell
membership camping contracts in this state wunless the person is

registered with the secretary of state [eemmissiener]. Each

application for registration as a seller or membership camping
contract broker must be in writing and must be signed by the
applicant.

(c) The secretary of state [eemmissiener] may require any

additional information that is reasonably necessary to determine
the good moral character of an applicant for registration.

(d) Each application for registration as a seller or
membership camping contract broker must be accompanied by the

required registration fee set by the secretary of state

[eemmissiener ] pursuant to Section 9 of this Act.

(e) The secretary of state [eemmissiener] may prescribe and

publish forms to carry out the provisions of this section.

SECTION 3.23. Section 9, Texas Membérship Camping Resort Act
(Article 8880, Vernon's Texas Civil Statutes), is amended to read
as follows:

Sec. 9. FEES. (a) The secretary of state [ecemmissiener]

shall set all fees imposed by this Act in amounts reasonable and
necessary to cover the costs of administering this Act.

(b) The secretary of state [eemmissienex] shall deposit all

fees received under this Act in the state treasury to the credit of
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a special fund to be used in the administration of this Act.

SECTION 3.24. Section 10(a), Texas Membership Camping Resort
Act (Article 8880, Vernon's Texas Civil Statutes), is amended to
read as follows:

(a) A person commits a false, misleading, or deceptive act
or practice within the meaning of Subsections (a) and (b), Section
17.46, Deceptive Trade Practices-Consumer Protection Act (Section
17.46, Business & Commerce Code), by engaging in any of the
following acts:

(1) failing to disclose information concerning a
membership interest or membership right required by Section 5 of
this Act;

(2) failing to provide a purchaser with a copy of the
membership camping contract and any other document signed by the
purchaser or the operator in connection with the purchase of a
membership interest or membership right;

(3) making false or misleading statements of a
material nature concerning camping sites or amenities available to
the purchaser;

(4) predicting specific or immediate increases in the
value of a membership interest or membership right without a
reasonable basis for such predictions;

(5) making false or misleading statements of a
material nature concerning the conditions under which a purchaser
of a membership interest or membership right may use or occupy
other membership camping resort camping sites or amenities;

(6) representing that a prize, gift, or other benefit
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will be awarded in connection with a promotion with intent not to
award that prize, gift, or benefit;

(7) representing that registration with the secretary
of state [eemmissiener] under Section 3 of this Act constitutes

approval or endorsement by the secretary of state [eemmissiener)] of

the operator, the membership camping contract, or the membership
camping resort;

(8) offering or disposing of a membership interest or
membership right under a membership camping contract without having
complied with the registration requirements under Section 3 of this
Act; and

(9) offering for sale a membership interest or
membership right in a membership camping resort without having
complied with the registration requirements under Section 4 of this
Act.

ARTICLE 4. CONFORMING AMENDMENTS

SECTION 4.01. Section 44]1.036(b), Government Code, is
amended to read as follows:

(b) This section applies to the state auditor, State Bogrd
of Barber Examiners, State Purchasing and General Services
Commission, Texas Cosmetology Commission, Texas State Board of
Medical Examiners, Board of Pardons and Paroles, Board of Regents,

Texas State University System, Texas Department of Licensing and

Regulation [baker--and-Standards], comptroller of public accounts,
Court of Appeals for the Third Court of Appeals District, governor,
Texas Department of Health, State Board of Insurance, Legislative

Budget Board, Parks and Wildlife Commission, Railroad Commission of
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Texas, Texas Real Estate Commission, secretary of state, State
Securities Board, Teacher Retirement System of Texas, Central
Education Agency, Texas State Library, Texas Water Commission, and
the state treasury department.

SECTION 4.02. Section 11.432(a), Tax Code, 1is amended to
read as follows:

(a) For a manufactured home to qualify for an exemption
under Section 11.13 of this code, the application for the exemption
must be accompanied by a copy of a document of title to the

manufactured home issued by the commissioner of licensing and

regulation [Fexas-Department-of-baboer-and-Standards] under Section
19, Tex;s Manufactured Housing Standards Act (Article 5221f,
Vefnon's Texas Civil Statutes), showing that the individual
applying for the exemption is the owner of the manufactured home.

SECTION 4.03. Section 21.25, Tax Code, is amended to read as
follows:

Sec. 21.25. EXEMPTION. The requirement by this subchapter
of a record and report of movement of a mobile home in this state
does not apply to a move that begins outside this state and ends
outside this state nor to any move which is reported to the Texas

Department of Licensing and Regulation [haber-and-8tandards] by a

registrant pursuant to the provisions of the Texas Manufactured
Housing Standards Act and rules and regulations issued pursuant
thereto.

SECTION 4.04. Section 32.014(a), Tax Code, as added by
Section 2, Chapter 633, Acts of the 70th Legislature, Regular

Session, 1987, is amended to read as follows:
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(a) A tax 1lien to secure the payment of a tax and any
penalties and intereét imposed on a manufactured home does not
attach to the real property on which the manufactured home is
located, even if the manufactured home is affixed to the real
property by installation on a permanent foundation, if on the
January 1 on which the tax is imposed, the manufactured home is

subject to a lien of record on a document of title issued on the

manufactured home by the commissioner of licensing and regulation
[fexas-Pepartment-of-baber-and-Standeards].

SECTION 4.05. Sections 32.015(a), (b), (c), and (e), Tax
Code, are amended to read as follows:

(a) The collector for a taxing unit may file notice of the
unit's tax lien on a manufactured home with the Texas Department of

Licensing and Regulation [kaber-ard-Stardards] if the tax has not

been paid by January 31 of the year following the year for which
the tax is assessed. The notice must include: |

(1) the name and address of +the owner of the
manufactured home; and

(2) the amount of tax owed, the tax year for which the
tax was imposed, and the name of the taxing unit that imposed the
tax; and

(3) the correct identification number of the
manufactured home.

(b) The collector may simultaneously file notice of tax

liens of all the taxing units served by the collector. However,
notice of any lien for taxes for the prior calendar year must be

filed with the Texas Department of Licensing and Regulation [kakew
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and-8tandards| prior to May 1 of the following year. Any lien for
which the notice is not filed by such date is extinguished and is
not enforceable.

(c) If the information on the tax lien notice matches that

of the title of record, the Texas Department of Licensing and

Requlation [EBaber-~-and-Standards] shall record a tax 1lien notice
filed under this section and shall thereafter indicate the
existence of the lien on any document of title for the manufactured

home issued by the commissioner of licensing and regulation

[department] under Section 19, Texas Manufactured Housing Standards
Act (Article 5221f, Vernon's Texas Civil Statutes), gntil the
collector for the taxing unit files a notice under Subsection (e)
of this section canceling the notice. Simultaneously with the

recording of a tax lien, the Texas Department of Licensing and

Requlation [bhaber-and-Stardards] must mail a notice of the tax lien
to any other lienholders of record.

(e) If a tax lien for which notice has been filed under this
section ceases to exist, the collector for the taxing unit shall

file a notice with the Texas Department of Licensing and Regulation

[baber-and-Standards] stating that the lien no longer exists. The
collector shall file the notice not later than the 10th day after
the date of payment of the taxes subject to the lien.

SECTION 4.06. Section 158.152, Tax Code, is amended to read
as follows:

Sec. 158.152. LIEN. The state has a 1lien on each new
manufactured home installed for use and occupancy in this state for

the collection and payment of the tax imposed by this chapter if
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the tax has not been set forth on the invoice or bill of sale on
the initial sale and paid to the manufacturer by the retailer or
other person to whom or for whom the manufactured home is sold,
shipped, or consigned. The lien shall be filed with the county
clerk of the county of this state in which such new manufactured
home is installed for use and occupancy. In addition, the 1lien
shall be filed and recorded with the Texas Department of Licensing

and Regulation {baber-and-Standards].

_SECTION 4.07. Subsection A, Section 2.01, Texas Non-Profit
Corporation Act (Article 1396-1.01 et seq., Vernon's Texas Civil
Statutes), is aménded to read as follows:

A. Except as hereinafter in this Article expressly excluded
herefrom, non-profit corporations may be organized under this Act
for any lawful purpose or purposes, which purposes shall be fully
stated in the articles of incorporation. Such purpose or purposes
may include, without being limited to, any one. or more of the
following: charitable, benevolent, religious, eleemosynary,
patriotic, «c¢ivic, missionary, educational, scientific, social,
fraternal, athletic, aesthetic, agricultural and horticultural; and
the conduct of professional, commercial, industrial, or tfade
associations; and animal husbandry. Subject to the provisions of
Chapter 2, Title 83, 6f the Revised Civil Statutes of Texas, 1925,
and of such Chapter or any part thereof as it may hereafter bé
amended, a corporation may be organized under this Act if any one
or more of its purposes for the conduct of its affairs in this
State 1is to organize laborers, working men, or wage earners to

protect themselves in their various pursuits. [Previded,;-~Rewevers
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that--ne--artietes--ef--incorpoeratien--shati-be-igsued-hereafter-teo
taberersy-working-men-er-wage-earpersy-or-amendment--granted--to--a
eharterw-er--artieies--ef-ineerpera%ien-ef-a—eefﬁeratien—previeusiy
ereated-to-organize-tabererss-working-men-or-vage-earners—--or--that
ray--be--ereated--hereafter--under--thig--Act-to-organige-laborers
werking-men-er-wage-earnersy;-by--the--geeretary--of--State--to--any
perseny--asseeiation--er--corporation--for-sueh-purpeses-witheut-an
tnvestigation-£irst-having-peen--made--pby--the--haber--Commiasioney
eeneexrning--sueh--appiieatien--and--a-faverable-recommendation-made
thereon-by-satd-bEaboer-Commissiener-to-the-Seeretary-eof--State----Neo
investigatien—-erwreeemmendatien-by-the—Baber-eémmissiener-shai&-be
required-or-made-of--appltications--frem~--farmergs--£fer--arcieles--of
tneorporation |

(1) Charitable corporations may be formed for the
purpose of operating a Dental Health Service Corporation which
service corporation will manage and coordinate the relationship
between the contracting dentist, who will perform the dental
services, and the patient who will receive such services where such
patient is a member of a group which has contracted with the Dental
Health Service Corporation to provide dental care to members of
that group. An application for a charter under this Section shall
have attached as exhibits (1) an affidavit by the applicants that
not less than thirty percent (30%) of the dentists legally engaged
in the practice of dentistry in this state together with their
names and addresses have signed contracts to perform the required
dental services for a period of not less than one (1) year, after

incorporation, and (2) a certification by the Texas State Board of
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Dental Examiners that the applicant incorporators are reputable
citizens of the State of Texas and are of good moral cﬁaracter and
that the corporation. sought to be formed will be in the best
interest of the public health. A corporation formed hereunder
shall have not 1less than twelve (12) directors, nine (9) of whom
shall be dentists licensed by the Texas State Board of Dental
Examiners to practice dentistry in this state and be actively
engaged in the practice of dentistry in this state. A corporation
formed hereunder shall maintain not less than thirty percent (30%)
of the number of dentists actually engaged in the practice of
dentistry in this state as participating or contracting dentists,
and shall file with the Texas State Board of Dental Examiners each
September the names and addresses of all contracting or
participating dentists. A corporation formed hereunder shallI not
(1) prevent any patient from selecting the licensed dentist of his
choice to render dental services to him, (2) deny any licensed
dentist the right to participate as a contracting dentist to
perform the dental services contracted for by the patient, (3)
discriminaté among patients or licensed dentists regarding payment
or reimbursement for the cost of performing dental services
provided the dentist is licensed to perform the dental service, or
(4) authorize any person to regulate, interfere, or intervene in
any manner 1in the diagnosis or treatment rendered by a licensed
dentist to his patient. A corporation formed hereunder may require
the attending dentist +to provide a narrative oral or written
description of the dental services rendered for the purpose of

determining benefits or providing proof of treatment. Diagnostic
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aids used in the course of treatment may be requested by the
corporation, but may not be required for any purpose.

SECTION 4.08. Section 10, Chapter 42, Acts of the 42nd
Legislature, 3rd Called Session, 1932 (Article 1524k, Vernon's
Texas Civil Statutes), is amended to read as follows:

Sec. 10. 1If any agent, servant, officer or employee of any
corporation created under the provisions of this Act shall wilfully
4§iolate any order, rule, regulation or ordinance fixing rents,
charges, rate of return, areas and method of operation, the
District Court of the County in which the property of suchw
corporation is situated, upon application of the governing body of
the municipality or county, where the properties to be owned or
operated are situated outside the corporate limits of any organized
town, city or Village wherein the corporation owns property [e®
upen--epptieation--of--any-baber-Iinspecter-emptoyed-by-the-State-of
FTeras-when-autherisged-to--ge--aet--by~-the--Coemmissioner--of--haber
Btatisties--ef-the-State-ef-Fexnas], may issue during its term or in
vacation a temporary writ of injunction restraining such agents,
servants, officers or employees from any violation of such order,
rule, regulation or ordinance and which temporary writ of
injunction may be made permanent upon notice and hearing in the
manner now provided by law. No bond shall be required before
issuing any such temporary or permanent injunction and if any such
injunction 1is violated by the agents, servants, officers or
employees of said corporation, the Court, in addition to its power
to punish for contempt, may order that the building of such

corporation shall not be used or occupied for any period not to
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exceed one year but the Court shall permit said building to be
occupied or used if the owner, lessee, tenant or occupant thereof
shall give bond with sufficient surety to be provided by the Court
in the sum of not less than Five Hundred ($500.00) Dollars nor more
than One Thousand ($1,000.00) Dollars, payable to the Judge of said
Court, conditioned that said corporation, its agents, servants,
officers or employees will thereafter comply with the orders,
rules, regulations or ordinances which have been or may be
promulgated, fixing the rents, charges, or rate of return, areas
and methods of operation of said corporation and that it will pay
all fines and costs that may be assessed in contempt proceedings
against its agents, servants, officers and .employees for the
violation of any writ of injunction existing, or which may
thereafter be issued.

SECTION 4.09. Section 3(8), Chapter 6A, Title 79, Revised
Statutes (Article 5069-6A.03, Vernon's Texas Civil Statutes), is
amended to read as follows:

(8) 1In a transaction not involving real estate, no
documentary fee for the preparation of credit documents shall be
charged to the consumer and the only official fees which can be
charged to the consumer are (i) the title fee and (ii) the

installation fee, both as set by the Texas Commission of Licensing

and Regulation |[Eemmissiener--ef--the--Department~-ef--Laboer--and

Btandards), and (iii) the permit fee for highway movement to the
installation site as paid to the State Department of Highways and
Public Transportation.

SECTION 4.10. Article 16.06(1l), Business Opportunity Act
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(Article ©5069-16.01 et seq., Vernon's Texas Civil Statutes), is
amended to read as follows:
(1) "Business opportunity" does not include:

(A) the sale or lease of an established and
ongoing business or enterprise, whether comprised of one or more
than one component businesses or enterprises, where the sale or
lease represents an isolated transaction or series of transactions
involving a bona fide change of ownership or control of such
business or‘enterprise or liquidation thereof; [e¥]

(B) any contract or agreement by  which a
retailer of goods or services sells the inventory of one or more
ongoing leased departments to a purchaser who is granted the right
to sell the goods or services within or adjoining the retail
business establishment_as a department or division thereof; [e¥]

(C) transactions regulated by the Texas Motor

Vehicle Commission, Texas Department of Licensing and Regulation

([Raber--and-Standards], State Board of Insurance, or the Texas Real
Estate Commission when engaged in by persons licensed by such
agencies; [e¥]

(D) real estate syndications; [e¥]

(E) a sale or lease to an existing or beginning
business enterprise which also sells or leases equipment, products,
and supplies or performs services (1) which are not supplied by the
seller and (2) which the purchaser ‘does not utilize with the
equipment, products, supplies, or services of the seller; or

(F) any contract or agreement defined as a

"product or package franchise" under the then current Federal Trade
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Commission regulations entitled Disclosure Requirements and
Prohibitions Concerning Franchising and Business Opportunity
Ventures (16 Code of Federal Regulations Section 436) if the
franchisor complies in all material respects in the State of Texas
with the disclosure requirements and prohibitions concerning
franchising in such Federal Trade Commission regulations. Any
alternative franchise disclosure statements permitted by the
Federal Trade Commission may be used in lieu of its franchise
disclosure requirements. This subsection applies provided that
prior to offering for sale or selling a franchise in this state, a
person files a notice with the secretary of state, along with any
reasonable fee that may be charged by the secretary of state to
cover the costs incurred as a result of this filing. The form of
the notice shall be prescribed by the secretary of state and shall
require only the name of the franchisor, the name under which the
franchisor intends to do business, and the fraﬁchisor's principal
business address.

SECTION 4.11. Section 7(a), Chapter 201, Acts of the 60th
Legislature, Regular Session, 1967 (Article 5182a, Vernon's Texas
Civil Statutes), is amended to read as follows:

(a) For purposes of establishing a safety classification for
employers, the board is authorized, empowered, and directed to
secure medical and compensation costs data regularly compiled by
the State Board of Insurance in carrying out its rate-making duties
and functions with respect to the employers' liability and workers'
éompensation insurance law[s-te-ebtain-frem-the-commissiener-of-the

Texas-Bepartment-eof-babeor-and-Standardas--sueh-~-statistical-~-detaiis
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e

as--are--cotlected--by--that-department] and to collect and compile
information relating to employers' accident frequency rate,
existence and implementation of private safety programs, man-hour
losses due to injuries, and other facts reflecting accident
experience and, based upon all such factors to separate employers
into such classifications as the board deems appropriate in order
to carry out the purposes of this Act.

SECTION 4.12. Section 12, Texas Unemployment Compensation
Act (Article 5221b-10, Vernon's Texas Civil Statutes), is amended
to read as follows:

Sec. 12. (a) | The Texas State Employment Service is[7-as
previded-fer-under-Aet—ef—-the;-Ferty—£eurth-—5egisiature7--Reguiar
BEessieny--Chapter-~-236;-~-page--5h32r--ig--hereby-~-transferred-te-the

Eemmissien-as] a division of the Texas Employment Commission

[€hereof]. The Commission, through such division, shall establish
and maintain free public employment offices in such number and in
such places as may be necessary for the proper administration of
this Act, and for purposés of performing such duties, as are within
the purview of the Act of Congress entitled "An Act to provide for
the establishment of a national employment system and for
cooperation with the States in the promotion of such system and for

other purposes,"

approved June 6, 1933, (48 sStat. 113; U.s.C.,
Title 29, Section 49(c)) as amended. It shall be the duty of the
Commission to cooperate with any official or agency of the United
Stétes having powers or duties under the provisions of the said Act

of Congress, as amended, and to do and perform all things necessary

to secure to this State the benefits of the said Act of Congress,
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as amended, in the promotion and maintenance of a system of public
employment offices. The provisions of the said Act of Congress, as
amended, are hereby accepted by this State in conformity with
Section 4 of said Act, and this State will observe and comply with
the requirements thereof. The Texas Employment Commission is
hereby designated and constituted the agency of this State for the
purposes of said Act.

(b) Financing: All monies received by this State under the
said Act of Congress, as amended, shall be paid into the special
"Employment Service Account" in the Unemployment Compensation
Administration Fund, and said monies are hereby made available to
the Texas Unemployment Compensation Commission to be expended as
provided by this Section and by said Act of Congress|[sy--and--any
urexpended-batance-of-funds-apprepriated-oxr-atltocated-either-by-the
State--of~--Fenas--or--the--Federal--coevernment--to--the-FTexnas-State
Empieyment-Serviee-as-a-diviséen-ef-the-Bureau-ef-Baber-Statistiesr
ig-herebyy-upen-the-~passage-ef-this-Acts-transferred-to-the-speeial
Empieyment--gerviee--Aceountl--in--the--Unempieyment--cCompensation
Administratien---Fund]. For the purpose of establishing and
maintaining free public employment offices, the Commission is
authorized to enter into agreements with any political subdivision
of this State or with any private, and/or non-profit organization,
and as a part of any such agreement the Commission may accept
monies, services, or quarters as a contribution to the special
"Employment Service Account."

[ tey-~-Invaltidity-of-Transfer---in-the-event-that-thisg-Aektr-or

eny--seection--therecofr;-in~se~far-as-the-same-shati-affeet-the-Tenas
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State—-—Empieyhent—--Serviee7---shaii-—-be—-—heid----Qr----deeiared
uneenstitutionat--er--invatidr-~-then~-in-that-event-chapter-236,-page
552;-Aets-ef-the-Reguiar-Eession-ef--the--Forty-fourth--hegistature
estabiishing-the-Tenas-State-Empieyment-Serviece~-shalti-be-and-remain
tn--futi--ferce--and--effect-as-it-was-prier-te-the-passage-of-this
Ae¥= ]

SECTION 4.13. Section 3(a), Chapter 873, Acts of the 69th
Legislature, Regular Session, 1985 (Article 6252-28, Vernon's Texas
Civil Statutes), is amended to read as follows:

(a) The State Employee Incentive Commission is created. The
commission is composéd of the state auditor, the comptroller of
public accounts, the state treasurer, the agency administrator of

the Texas Employment Commission, the commissioner [exeeutive

direeter] of licensing and regulation [%the--Texas--Department--of

bEapber--and--Btandards], the executive director of the Legislative
Budget Board, and three public members who must have experience in
the administration of incentive programs and other related programs
used in private industry. The governor, lieutenant governor, and
speaker of the house of representativeé shall each appoint one
public member for a two-year term.. A vacancy in the term of a
public member shall be filled byvthe official who made the original
appointment.

SECTION 4.14. Section 5i(c), Chapter 88, General Laws, Acts
of the 41st Legislature, 2nd Called Session, 1929 (Article
6675a-5i, Vernon's Texas Civil Statutes), is amended to read as
follows:

(c) The department shall ' issue license plates under this

71R1066 PBS-D ' 143



® N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

section to a tow truck owner who:

(1) applies to the county tax collector in the county
of the owner's residence on a form approved by the department;

(2) submits with the application a certified copy of

the certificate of registration issued by the commissioner of

licensing and regulation [Texas-Department-ef-baber-and-ctandards]

for that tow truck; and
(3) pays the fee prescribed by Subsection (e) of this
section.
SECTION 4.15. Section C(l), Article 6701-1/2, Revised
Statutes, is amended to read as follows:
(1) The State Department of Highways and Public
Transportation shall only issue permits to persons registered as

manufacturers or retailers with the commissioner of 1licensing and

regulation [Fenas---DBepartment---ef---Laber---and--Standards] or
certificated for the transportation of manufactufed housing by the
Railroad Commission of Texas or the Interstate Commerce Commission
except as otherwise expressly authorized by this section. The
registration number or the certificate number of the person to whom
the permit 1is 1issued shall be affixed to the rear of the
manufactured home during transportatioﬁ with letters and numbefs
which are at least eight (8) inches in height.
ARTICLE 5. REPEALER
SECTION 5.01. The following laws are repealed:

(1) Articles 5144, 5144a, 5145, 5145a, 5146, 5147,

5147a, 5148, 5148a, 5149, 5150, 5150a, 5151, 5151b, 5151c¢, 5156,

5157, 5158, 5159, 5173, 5174, 5175, 5179, 5179a, 5180, 5892, 5901,
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5901a, 5901b, 5902, 5903, 5904, 5904a, 5905, 5905a, 5906, 5906a,
5907, 5907a, 5908, 5908a, 5909, 5909a, 5910, 5910a, 5911, 5911la,
5912, 5912a, 5913, 5913a, 5914, 5914a, 5914b, 5915, 5915a, 5917,
5917a, 5918, 5918a, 5919, 5919a, 5920, 5920a, and 6814, Revised
Statutes; |

(2) Sécﬁions 5(d), 8(c¢), and 10, Article 5221f-1,
Revised Statutes;

(3) Section 6(c), Vehicle 'Storage Facility Act
(Article 6687-9a, Vernon's Texas Civil Statutes);

(4) Chapter 434, Acts of the 63rd Legislature, Regular
Session, 1973 (Articie 5151a, Vernon's Texas Civil Statutes);

(5) Section 6, Chapter 104, Acts of the 48th
Legislature, Regular Session, 1943 (Article 5154a, Vernon's Texas
Civil Statutes);

(6) Section 7A(e), Chapter 234, Acts of the‘ Slst
Legislature, Regular Session, 1949 (Article 5221a-5, Vernon's Texas
Civil Statutes);

(7) Sections 6A(e) and 7(e), Chapter 263, Acts of the
66th Legislature, Regular Session, 1979 (Article 5221a-7, Vernon's
Texas Civil Statutes); |

(8) Section 1ll(e), Chapter 222, Acts of the 70th
Legislaturé, Regular Session, 1987 (Article 5221a-8, Vernon's Texas
Civil Statutes);

(9) Sections 1(4) and (9), Chapter 436, Acts of the
45th Legislature, Regular Session, 1937 (Article 5221c, Vernon's
Texas Civil Statutes);

(10) Sections 11 and 13, Chapter 436, Acts of the 45th
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Legislature, Regular Session, 1937 (Article 5221c¢c, Vernon's Texas
Civil Statutes);

(11) Sections 7(c), (h), and (g), Texas Manufactured
Housing Standards Act (Article ©5221f, Vernon's Texas Civil
Statutes);

(12) Sections 3(i) and 4, Chapter 320, Acts of the
64th Legislature, Regular Session, 1975 (Article 8700, Vernoh's
Texas Civil Statutes);

(13) Sections 3(¢) and (i), Air Conditioning and
Refrigeration Contractor License Law (Article 8861, Vernon's Texas
Civil Statutes); |

| (14) Section 10, Air Conditioning and Refrigeration
Contractor License Law (Article 8861, Vernon's Texas Civil
Statutes); and
(15) Section 111.006, Agriculture Code.
ARTICLE 6. TRANSITION AND MISCELLANEOUSIPROVISIONS

SECTION 6.01. CREATION OF COMMISSION; INITIAL APPOINTMENTS.
(a) The Texas Commission of Licensing and Regulation is created on
the effective date of this Act.

(b) In making the initial appointments to the Texas
Commission of Licensing and Regulation, the governor shall
designate two members for terms expiring February 1, 1991, two
members for terms expiring February 1, 1993, and two members for
terms expiring February 1, 1995.

SECTION 6.02. DEPARTMENT NAME CHANGE. The name of the Texas

Department of Labor and Standards is changed to the Texas

- Department of Licensing and Regulation. Any reference in the law
\
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to the Texas Department of Labor and Standards or the commissioner
of labor and standards means, respectively, the Texas Department of
Licensing and Regulation or the commissionef of licensing and
requlation.

SECTION 6.03. TRANSFER OF RECORDS. (a) All records in the
custody of the Texas Department of Labor and Standards relating to
the enforcement of the state laws regarding payment of wages and
child 1labor are transferred to the Texas Employment Commission on
the effective date of this Act.

(b) All records in the custody.of the Texas Department of
Labor and Standards relating to the enforcement of the state laws
regarding the operation of health spas and membership camping
resorts are transferred to the office of the secretary of state on
the effective date of this Act.

SECTION 6.04. INITIAL POLICY STATEMENT. The policy
statement required under Section 15, Article 9100, Revised
Statutes, as added by this Act, must be filed not 1later than
October 30, 1989.

SECTION 6.05. ADMINISTRATIVE PENALTIES. Section 17, Article
9100, Revised Statutes, as added by this Act, providing for the
assessment of administrative penalties by the commissioner of
licensing and regulation, applies only to a viclation that occurs
on or after the effective date of this Act.

SECTION 6.06. BOILER OFFENSE. (a) The change in 1law made
by Section 12, Chapter 436, Acts of the 45th Legislature, Regular
Session, 1937 (Article 5221c, Vernon's Texas Civil Statutes), as

amended by this Act, applies only to an offense committed on or
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after the effective date of this Act.

(b) For the purposes of this section, an offense is
committed before the effective date of this Act if any element of
the offense occurs before that date. An offense committed before
the effective date of this Act is covered by the law in effect when
the offense waé committed, and the former law is continued in
effect for this purpose.

SECTION 6.07. WAGE CLAIMS. (a) The change in law made by
Section 4, Article 5155, Revised Statutes, as amended by this Act,
relating to the processing of a wage claim by the Texas Employment
Commission, applies only to a wage claim filed on or after January
1, 1990.

(b) Not later than January 1, 1990, the Texas Department of
Licensing and Regulation shall transfer any outstanding wage claims
it received for processing before that date to the Texas Employment
Commission. The Texas Employment Commission shall process the
claims in accordance with the law in effect on the date that the
claim was filed with the Texas Department of Labor and Standards or
its succesSor, and the former law is continued in effect for this
purpose.

(c) The Texas Employment Commission may receive and spend
appropriations made to that agency for implementation of the
functions transferred to that agency under this Act beginning
September 1, 1989. The Texas Department of Licensing aﬁd
Regulation may receive and spend appropriations made to that agency
for the processing of wage claims from September 1, 1989, through

December 31, 1989.
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SECTION 6.08. HEALTH SPAS. (a) The security requirements
imposed under Section 10, Health Spa Act (Article 52211, Vernon's
Texas Civil Statutes), as amended by this Act, apply to a health
spa that opens an initial facility on or after September 1, 1989,
and to each additional location openedbon or after September 1,
1989, by a health spa in operation on August 31, 1989.

(b) A health spa 1in operation at locations established
befere September 1, 1989, is subject to the security requirements
in effect on August 31, 1989, and the former law is continued in
effect for that purpose.

SECTION 6.09. EFFECTIVE DATE. This Act takes effect
September 1, 1989.

SECTION 6.10. EMERGENCY. The importance of this legislation
and the crowded condition of the calendars in both houses create an
emergency and an. imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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